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P-RROCEEDI-NGS
(10:21 a.m)

CHAI RPERSON REID: Good norning. 1'd like to
ask you excuse us for the delay this nmorning. W had an
Executive Session and we had a nmeeting prior to the beginning
of this particular segnent of the hearing.

The hearing will please cone to order. M nanme
is Sheila Cross Reid. | amthe Chairman of the Board of
Zoning Adjustment. This is the Septenber 22nd Public Hearing.
Joining ne today are Betty King, Robert Sockwell, Gerry
G lreath representing the National Capital Planning Conm ssion
and representing the Zoning Comm ssion is M. Anthony Hood.

Copi es of today's hearing addenda are avail abl e
to you. They're located to my left near the door. Al
persons planning to testify either in favor or in opposition
are to fill out two witness cards. These cards are |ocated on
each end of the table in front of us. Upon conming forward to
speak to the Board, please give both cards to the reporter who
is sitting to nmy right.

The order of procedure for special exception
and variance cases will proceed as follows: and this is the
procedure for an appeal case which we are hearing today: (1)
statement and witnesses of the Applicant; (2) the Zoning
Adm ni strator or other governnent official; (3) the owner,
| essee or operator of property involved, if not the Applicant;

(4) the ANC within which the property is located; (5)
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Intervenor's case; (6) rebuttal and closing remarks by the
Appel | ant .

Cross exanination of witnesses is permtted for
persons or parties with direct interest in the case. The
record will be closed at the conclusion of each case except
for any materials specifically requested by the Board and the
staff will specify in another hearing exactly what is
expect ed.

The decision of the Board in these contested
cases must be based exclusively on the public record. To
avoi d any appearance to the contrary, the Board requests that
persons present not engage the Menbers of the Board in
conversati on.

Pl ease turn off all beepers and all cell phones
at this time so as to not disrupt the proceedings.

The Board will not consider any prelimnmnary
matters. Prelinmnary matters are those which relate to
whet her a case will or should be heard today such as requests
for postponement, continuous or w thdrawal or whether proper
and adequate notice of the hearing has been given

If you're not prepared to go forward, the case
-- or you believe that the Board should not proceed, nowis
the tine to raise such a matter. Are there any prelimnary
matters?

MS. PRU TT-WLLI AMS: Excuse ne, sir, you need

to push the button to turn your mke on. You may sit down.
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CHAI RPERSON REID:  You mmy sit down.

MS. PRU TT-WLLI AMS: Could you state your nane
for the record?

MR. EUBANKS: Misa, M U-S-A Eubanks,
E-UB-A-NK-S. And I'mwith the Ofice of Corporation Counsel
representing the District of Colunbia in this matter.

I"ve filed a Motion to Disnmiss in this case,
which | believe if the Board will allow nme, should be heard
before this hearing proceeds any further. |In the Mtion to
Dismiss there's a tineliness issue which we believe if the
Board finds that this case, these appeals were filed untinely,
this Board is without jurisdiction to hear this matter any
further.

I would like to proceed with my argunents
regarding the Mdtion to Dismiss if that's okay with the Board.

CHAI RPERSON REI D: M. Eubanks, your m ke
pl ease. M. Eubanks, we are faniliar with that particul ar
noti on and we'd just ask that rather than giving us the entire
argument, just basically -- just give us the highlights and we
have an opportunity to respond to you, but basically the
record has reflected very succinctly that position.

MR. EUBANKS: Okay. |I'IlIl just give highlights,
certainly.

MR. WLSON: Excuse nme, Ms. Cross Reid, do you

CHAI RPERSON REI D:  Your m ke, your nanme and
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your address.

MR. WLSON: Excuse ne, ny nane is Benjanin
W son on behalf of Waste Managenent. Do you want a listing
of all possible prelimnary matters before we proceed with one
or will we just take them as they cone?

CHAI RPERSON REI D: Take them as they cone.

MR WLSON: All right.

CHAI RPERSON REI D:  Thank you.

MR. EUBANKS: Good norning, as | nentioned, the
Government, the District of Colunbia, has filed a Mdtion to
Dismiss and 1'd just |ike to highlight some of the points and
reiterate some of the points in our notion that these appeals
were untimely filed and therefore this Board is w thout
jurisdiction to hear this matter

There was three years in this case between the
deni al, the Zoning Administrator's denial of their origina
certificate of occupancy applications and the filing of this
appeal. Now the Zoning Admi nistrator's decision was dated

February 21, 1996 and these appeals were filed on February 12,

1999.

Now the regul ations, Title 11 DCVR 3315.2 uses
the word "tinely". It does not give an exact tinme, one year
two years or whatever the case may be. It is the governnent's

position and the case law reflects that in interpreting
timely, this Board has to use a reasonabl eness standard. Now

there's case lawin this jurisdiction which was cited in mny
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motion to say -- this says 60, two nonths, even 32 days is

r easonabl e.

14 nonths and even one year

is untinely.

However, there's also case |law that says 127

Here, in this case

t he decision and the appeal

i's not reasonable and therefore it

we have three years between

Now again, the word "tinely" | believe is used

to give this Board discretion,

the Board wi

believe. In the discretion

Il find that three years is not atinely time to

file an appeal. There's a case t

hat | cite from Uah and

cite that just specifically regarding the uni queness of

zoni ng. Because of the uniqueness of zoning, there has to be

time limts

gquote them

on appeal s.

That case is the Lund case which | cited and

They say, "The purpose for a tinme limt in

appeals is to assure expeditious and orderly devel oprment of

the community.” Now as | cited,

this Board,

aside fromlegal fact

there's policy reasons that

ors, there's also policy

reasons that this Board should not accept these appeals. This

could set a

danger ous precedent.

inwith 3, 5, 10 years -- since t

You can have people com ng

hey believe they were

aggrieved in a decision fromthe DCRA or other zoning

authority and cone to this Board.

sonme of the

Additionally, I would like the Board to review

facts in this case.

They were deni ed under one set of

(202) 234-4433

The zoning | aws have changed.

| aws and regul ati ons and
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when they realized that they either didn't like the new | aws
or for sonme reason it was convenient for them they decided to
appeal and that tinme was three years |ater

Lastly, | would like the Board to | ook at Waste
Managenent's Opposition. They filed an Opposition to our
Motion to Dismiss in this case and really, the only issue that
they bring up is that the Governnent contributed to the delay
and they're filing the appeals.

However, if you read the letter, the letter
does not deal with their 1995 C of O applications. Their
letter is dated -- I'msorry, that letter from DCRA i s dated
May 22, 1996 and this is the only proof that they have of any
governmental delay. |If you read this letter, this is dealing
with their application for interimpernit to operate, not a
certificate of occupancy.

So this letter is not connected with a 1995
applications at all. They're talking about new regul ati ons
and the letter refers themto file a new certificate of
occupancy. Waste Managenent when they even filed that new
application in 1996, they did not even attenpt to reserve
their rights for the 1995 case. They didn't reserve their
appellate rights at that tinme.

Additionally, the District of Colunbia feels
that is prejudiced if this case would go forward. It's been a
three year time period and this is the city governnent.

There's a lot of turnover and the District has had probl ens
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| ocating witnesses. Many witnesses have left the D.C.
Government and so there's evidence that's been hard to |ocate
and wi tnesses that have been inpossible to find in this three
year time period.

Lastly, 1'd just like to nmention, Waste
Managenent in their Opposition nmentioned the doctrine of
|atches. I'mnot sure why it's mentioned. |It's not mentioned
in our application whatsoever. W don't believe it has any
applicability in this case and the only two cases that Waste
Managenent cites to, new cases that they cite to are | believe
a New Jersey and a Florida case, deal with the doctrine of
| at ches and those cases do not even deal with a tinmeliness or
t he reasonabl eness interpretation

Thank you.

MR. WLSON: Menbers of the Board, Andrew
M shkin is going to address this Mtion to Dismiss issue on
behal f of Waste Managenent.

MR. M SHKIN: Menbers of the Board, nmy name is
Andrew M shkin representi ng Waste Managenment. As you have
heard, Corporation Counsel has not argued that there is a
fixed period of tine that applies to whether this appeal is
timely. The standard of reasonabl eness essentially nmeans that
this Board can and should do what is right and what is fair to
the parties. In that case, it is very clear that what is
right and what is fair is to deny this Mdtion to Disniss and

to grant the Waste Managenment appeal
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There are unique circunstances in this case and
t hose uni que circunstances nmake cl ear why the appeal was filed
when it was and in addition, M. Eubanks mentioned the concern
about the possibility about a dangerous precedent being set
that would allow appeals to be filed after a long tinme. Those
uni que circunstances of the case that justify this appeal, the
timng of this appeal, | think nmean that it would not set a
danger ous precedent.

The only precedent that would be set is that if
the District Government essentially lures an Applicant down a
road of delay when the Applicant wants to pursue its rights
under the zoning laws, then the District Governnment should be
hel d accountable for that delay when the Applicant decides
that the District Government is no |onger proceeding in a
rati onal manner that will result in a fair resol ution.

In this case, no one has gone out and built a
building that will now have to be torn down. No one has done
anything differently than would have been done if Waste
Managenent had filed its appeal in 1996. |In fact, the status
gquo has been mai ntai ned since 1995. As prom sed by DCR, the
Wast e Managenent facility has continued to operate, although
WAast e Managenent has been put to great trouble and expense by
DCRA' s ever-changing rul es and procedures in this case.

In short, no one has been prejudiced by the
timng of this appeal except Waste Managenent. It is al npst

bi zarre that after DCRA practically begged WAste Managenent to
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file a certificate of occupancy application in 1995 for a
solid waste handling facility, this by the way being the first
application for a certificate of occupancy that explicitly,
openly and honestly stated that the use was for a solid waste
handling facility.

It's alnost bizarre that after DCRA practically
begged Waste Managenent to file that C of O application and
Wast e Managenent conplied, then DCRA specifically in 1996 in
that letter M. Eubanks referred to, did not just address the
interimpernmit. In that 1996 letter the DCRA specifically
i nstructed Waste Managenent that it had to file a new
certificate of occupancy application

Now that letter was attached to Waste
Managenent's opposition to the Motion to Dismiss as Exhibit A
and if the Board will indulge me for just a nonent, 1'd like
to read fromthat letter so that the record is clear

VWhat that letter to Waste Managenent said was
and | quote: "In addition, the interimoperating permt wll
requi re Waste Managenment to apply for a solid waste handling
facility certificate of occupancy with an acconpanyi ng
external effects statenent. This nust be done within 30 days
of issuance of the interimoperating permt.

As a procedural matter because the Zoning
Admi ni strator has determned that solid waste handling
facilities nmust be approved by the Board of Zoning Adjustment,

Wast e Management's certificate of occupancy application wll
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automatically be denied. The BLRA will advise Waste
Managenent to apply for a variance.

The conpany will then have an additional 30
days to apply for a variance with the BZA. |f Waste
Managenent does not seek BZA approval within the required tinme
or the BZA denies the conpany's variance application, the
Departnent will propose the deny the conmpany's application for
a solid waste handling facility permt."

Now | ask the Board, is this letter only about
the interimpernmt or is it about a certificate of occupancy?

In addition, the letter went on to say and it's
i mportant to note for this proceeding, "Wile Waste
Managenent's solid waste handling facility certificate of
occupancy application is pending before the BZA, the
Departnent will allow the conpany to operate the solid waste
handling facility at its application address so long as the
conmpany is in conpliance with the terns of the interim
operating pernmit and all other laws and regul ati ons governi ng
solid waste handling facilities."

Now it was based on this May 1996 letter, a
| etter which Waste Managenment received at the tinme that it was
preparing to file its appeal in response to the February 1996
deni al that Waste Managenent determined that it was
appropriate and necessary to file that second certificate of
occupancy as instructed by DCRA and that at that tinme filing

an appeal of its 1995 action could result in DCRA s taking
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action to shut down the facility and woul d invol ve the expense
and confusion of an additional proceeding and that is why
Wast e Managenent did not at that tine go forward with the
appeal of the 1995 certificate of occupancy application
Instead, relying in good faith on the affirmative instructions
of DCRA, after Waste Managenent's operating permit, interim
operating pernmit was issued, WAaste Managenent filed a second
certificate of occupancy application in Septenber of 1996.

Now | am not going to take the Board's tine
with a detail ed chronology of the events that followed, but it
is important to note that it took over 8 nonths for DCRA to
respond to that second certificate of occupancy application by
denying it and at that point they changed the rules in the
nm ddl e of the game and instead of saying seek a variance, they
sai d DCRA specifically instructed Waste Managenent to seek a
speci al exception fromthe BZA under the zoning regul ations
that had been proposed, but not finalized. Mnd you, this is
in the spring of 1997.

Wast e Managenent argued with DCRA that it was
i nappropriate to seek a special exception fromthe BZA under
proposed regul ati ons, but DCRA insisted that WAaste Managenent
go forward with that application for special exception

And in July of 1997, Waste Managenment tendered
that application for special exception. Fortunately, commn
sense prevailed and the O fice of Zoning rejected that filing,

refused to even allow that filing to come before the Board
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based on the fact that it was a special exception application
on zoning regul ati ons that were proposed and not yet
finalized.

Now Wast e Managenent at that tinme informed DCRA
and this was confirmed in witing that it was not going to
proceed further with any action on a certificate of occupancy
until DCRA worked out an appropriate procedure process and
rul es that would not be changed and gave WAste Managenent
explicit instructions.

And DCRA never refused to acknow edge that
position. DCRA did not deny Waste Managenent's position on
that issue. |In fact, DCRA never gave witten instructions to
Wast e Managenent and instead in April and May of 1998
i medi ately after the zoning text amendments were adopted,

i ssued citations to Waste Managenent alleging that Waste
Managenent was operating without a proper certificate of
occupancy.

Now Wast e Managenent assuned that those
citations were issued in error and it is very inportant for
the Board to know that WAste Managenent was not even aware of
those citations until Septenber of 1998. That's just 10
mont hs ago. |'msorry, 12 nmonths ago.

Now Wast e Managenent sought to resolve those
citations for operation without a proper certificate of
occupancy with DCRA and at the hearing on those notices of

infraction, the hearing officer instructed the parties to take
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an extra nonth before submitting their post-hearing briefs to
attenpt to settle that matter and it was only in January of
1999, January of this year, that DCRA made clear that it was
not going to settle or withdraw the notices of infraction for
operation without a certificate of occupancy.

It was only at that tinme that WAste Managenent
realized that the procedures that were being proposed and
foll owed by DCRA woul d never result in any resolution of the
certificate of occupancy issues and that it was no | onger
appropriate or fair for Waste Managenent to seek a speci al
exception, but instead Waste Managenment filed in February,
within 30 days of realizing what DCRA's true position was,
filed in February of 1999 the appeal that is now before this
Boar d.

Under the applicable cases then, we believe and
we believe the nost relevant case is the Gotto case, 423 A 2d
917, that not only the number of days is inmportant, but
whet her the party that is filing the appeal has been pursuing
adm nistrative renedies in the interim And in this case it
is clear that Waste Managenent has not been sitting on its
rights.

Wast e Managenment has been essentially standing
on its head and doi ng backflips, pursuing administrative
remedi es, attenpting to obtain a certificate of occupancy and
only when it became clear that the procedures proposed by DCRA

were conmpletely futile, did Waste Managenent revert to the
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appeal of its 1995 certificate of occupancy application

Under the circunmstances, we believe it would be
absol utely unjust and unfair for this Mdtion to Disniss to be
granted and we respectfully request that the Board deny the
nmotion and allow this appeal to go forward.

If there are any questions, |'d be happy to
answer them

CHAI RPERSON REI D:  Thank you.

VICE CHAIR KING Madam Chair, | think that
both parties have made very clear what their position is on
the Motion to Dismiss. | would like to hold it in abeyance and
proceed with the case and rule on the Mtion to Dismss at
some subsequent date.

MR. G LREATH: | second the notion

CHAI RPERSON REID:  All in favor.

ALL:  Aye.

CHAI RPERSON REID: Al |l opposed?

M5. PRU TT-WLLIAMS: Staff will record the
vote as 5 to 0 to hold in abeyance the decision on dism ssal
The notion was made by Ms. King and seconded by M. G lreath

CHAI RPERSON REID: Other prelimnary matters?

MR. WLSON: Yes, Your Honor. | consider this
a mnor matter, but one --

MS. PRU TT-WLLI AMS: Excuse ne, M WIlson --

MR. WLSON: Forgive ne. | consider this a

m nor matter, but one worth making before this Board. W wi sh
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to object to the Corporation Counsel being allowed to file a
suppl emrent al statenent on Septenmber 14, 1999.

As this Board will recall at our earlier
hearing, | thought in the interest of resolving this matter
and getting it handl ed efficiently, departed fromits usua
rules and set a briefing schedule. | believe the initial
bri efs were due August 20th and all response briefs were due
Septenmber 13th. And our brief had already been filed. MW
recol l ection woul d be the Corporation Counsel that sought an
extension of time and we stood by that initial brief and their
filing was made on August 20th, their initial filing.

Qur response brief was tinmely filed and theirs
was not filed until the 14th which is late and very sinply it
seens to nme the rules should apply fairly and they shoul d
apply across the Board. And we sinmply ask that this Board
take action as appropriate with respect to this late filing of
the response brief.

VICE CHAIR KING Wat do you consider to be
the appropriate action?

MR. WLSON. Well, | wouldn't dare --

VICE CHAIR KING Wiy not? You're asking us to
do it. Tell me what you want us to do.

MR. WLSON: That the brief should be struck
and not consi dered.

CHAI RPERSON REID:  All right, what is the date

of the --
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MR. WLSON: Yes nma'am | believe the
submi ssi on was nade on the 14th. M understandi ng, based upon

the order of this Board previously is that it was due on the

13t h.

CHAI RPERSON REI D:  Specifically, which --

MR. WLSON: |I'msorry, excuse ne, ma'am |et
me be more specific. I'mreferring to a docunment that they

call ed a Suppl enmental Statenent.

CHAI RPERSON REI D: Do you have it -- okay, we
don't seemto --

VICE CHAIR KING Yes, we do. Here it is.

CHAI RPERSON REI D: W do?

VICE CHAIR KING It was clocked in on
Sept enber 14t h.

CHAI RPERSON REI D:  What does it say? Does it
say a suppl ement?

VICE CHAIR KING District of Colunbia's
Suppl emrent al Response to Waste Managenment of Maryland, Inc.'s
Statenent of the Applicant.

CHAI RPERSON REID: | see, okay. All right --

MS. PRU TT-WLLI AMS: Madam Chair, | have to
say the transcript says here on page 54 of the July 7th
hearing that it sets the time of the hearing for the 22nd and
that all subm ssions should be in no |ater than Septenber
16t h.

MR. WLSON: That was actually, that was only
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part of the order. The original order was that the initial
briefs were due on the 20th. The response briefs were due on
the 13th and if there were briefs by other parties, they were
due on the 16th, but the briefs to be submtted by the parties
to the case as it then existed were due on August 20th and
Sept enber 13th.

CHAI RPERSON REID: M. W1 son, when you
stipulate that other briefs could be submitted up the 16th,
you're referring other than fromthe parties in the case?

MR WLSON: Yes ma'am | think at that point
this Board was contenplating that it was possible that there
m ght be other parties that may intervene or wish to becone
i nvol ved and that they too nmight be able to file something on
t he 16t h.

CHAI RPERSON REI D: Excuse ne, one second.
That's rather atypical of how we conmonly operate. Typically
we have a time line and everyone should be in conpliance with
that particular time line. | can't understand a situation
where there are exceptions nade after a date certain to all ow
addi ti onal subm ssions. You're saying -- is that what you
understood us to have done at that tinme?

MR. WLSON: M. Cross Reid, | agree with your
point and in fact, | wote a letter to M. Bastida dated July
30th to confirmthe dates and the schedul e.

M5. PRU TT-W LLI AMS: Okay, in reading further

in the transcript it does back that, it says August 13th.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

August 20th for initial submssion, this is for M. Parker.
' mreading from page 56 right now.

Let me start a little bit up higher. They're
tal ki ng about the hearing. "Chairman Reid: The 22nd?" And
M. Parker says, "The 22nd?" M. Parker: "Okay, so that does
it. The Board feels it has enough time to review the
docunents or do they want us to nmove to final responses back?"
"Say that again, please, August what?" "August 20th for the
initial submssion.™ Ms. King: "Okay, then."

I can copy this for everybody so she can read

CHAI RPERSON REID: What is this -- |'mnot --

M5. PRU TT-WLLIAMS: No, |I'msorry, Septenber
13th is the deadline is what it says here. M. Parker says
"No, I'msorry, Septenmber 13th. So Septenber 13th for
submi ssion and Septenber 22nd for the hearing.”

CHAI RPERSON REI D:  Where does the date
Sept enber 16th come fron? |Is that reflected in --

M5. PRU TT-WLLI AMS: That was earlier and it
was changed. The conversation went on and it was revised to
the 16th. | mean 13th.

MR. WLSON: So | stand corrected, M. Reid.
It sounds like it is precisely what you suggested, that the
initial briefs would have been due the 20th of August and any
response woul d have been due the 13th of Septenber and that

you all, in fact, followed your typical policy and did not
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make an exception for any briefing beyond that. So
certainly accept what Ms. Pruitt-Wlliams --

CHAI RPERSON REI D:  Right, what it sounds I|iKke,
are you representing the --

MS. PRU TT-W LLI AMS: Excuse ne, just for --

CHAI RPERSON REID: Let me get their response,
Ms. Pruitt-Wlliams and we'll try to nmake sone sense out of
it.

MS. RAY: Excuse nme, Madam Chairperson. [|I'm
Venita Ray.

CHAI RPERSON REID: Is your mike on?

M5. RAY: Venita Ray fromthe O fice of
Corporation Counsel and I'd like to just respond to that. W
are aware of what the briefing schedule was. There are only
suppl emrental, the reason for a supplenental was only to expand
on our initial arguments. W were aware that the Board was
recei ving these docunents at |east a week before the hearing.
We feel that -- we checked your rules. There were no rules
that spoke to this.

The fact that we could not or what we had to
file and we also feel that no one was prejudiced by the
initial filing. It only expanded on what we had initially
filed and we intended to file it on the date, the |ast date
for responses and for sone reason was not able to do that.

So in our mnd it was just one day |late of any

submi ssion date and we just submit that the Board accept the
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to expand on our argunent.

respect for

significant argunment on a Mdtion to Disniss about deadlines

MR. WLSON:. We just -- | have a great deal

counsel and our point here, we just had a

and dates and tineliness.

Here, in that inst

ance, it was admitted by al

parties there's no explicit time period by which an appea

shoul d be made. Here, before this Board,

carefully stated what the deadline was going to be.

t hi nk your

t he suppl enent al

CHAI RPERSON REI D

point is well made.

Board Menbers, | would npve that we not allow

this Board very

Al right, M. WIlson, I

subni ssion to cone into the record in that

was submitted after the true subni ssion date and al so Corp

Counsel has stated that they were wel

it was | ate and that

they had already subnitted.

-- does the BZA normally waive the rules on certain occasions

like this?

frequently.

(202) 234-4433

COWM SSI ONER HOOD

VI CE CHAI R KI NG

CHAI RPERSON REI D

Madam Chair, do

aware of the fact that

it was an expansi on on the argunent that

we normal |y

Very frequently, very

To my know edge,
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been no request for that.

COWM SSI ONER HOOD: | would concur -- | would
hope that we woul d be consistent as a Board.

MS. PRU TT-WLLI AMS: Madam Chair, | believe
that's actually what was asked of right then

MS. RAY: Excuse ne, just one final note.
That's what our notion was requesting. W submtted our
supplermental filing with a notion to request perm ssion --

CHAI RPERSON REID: I'msorry, | didn't see that
request for a waiver

M5. RAY: It was all in one docunent.

CHAI RPERSON REI D:  Okay. ;

MR. WLSON: M. Reid Cross, nay | be heard
very briefly?

CHAI RPERSON REI D:  Unh- huh.

MR WLSON: In the years that |'ve been

practici ng whenever another counsel has asked nme for

additional time, | have never once refused because | have had
i nstances -- this was a situation where a request was not
made.

VWhat | will say is that ultimately we really
wish this issue to be heard on the nmerits, so at this point
we're prepared to withdraw this --

CHAI RPERSON REI D:  Obj ecti on.

MR. WLSON: Let the brief be read, let it be

hear d. Let's have at it.
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CHAI RPERSON REI D:  Okay. | would concur. |
was not aware of the fact that there had even been a request
and so based on that, | was basically taking the harder Iine,
but if you feel confortable with it and you have no objection
then certainly we can nove forward with it.

MR, WLSON: W' re ready.

CHAI RPERSON REI D:  Thank you. Prelimnary
mat t er s?

MR. G LREATH: We need the notion that we
accept it beyond one day |ate.

CHAI RPERSON REID: W can just waive the
record. Just by consensus we can just waive the record to
accept it one day |ate.

MR. G LREATH. All right.

CHAI RPERSON REI D:  Yes?

MR. RALSTON: Madam Chairman, Menbers of the
Board, |'m David Ral ston of the [aw firm of Hopkins and
Sutter, representing Custom Machi nery Conmpany, one of the
affected parties by the proposed appeal. We filed a notion to
i ntervene and ask that that notion be granted so we could
participate in the proceeding.

We filed a one page notion, paper in support of
the notion to dismiss. [I'Il rest on the papers in that
regard. W were not participants at the prior hearing. W
were unaware of the deadlines that |I've just heard discussed

her e.
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CHAI RPERSON REI D:  You are asking for party
status?

MR. RALSTON: |'msorry?

CHAI RPERSON REI D:  Are you requesting party
status?

MR. RALSTON: Yes nmm' am

MS. PRU TT-WLLI AMS: Could you repeat your
name agai n and who you represent?

MR. RALSTON: David Ralston, R A-L-S-T-ON
Hopki ns and Sutter and the party we represent is Custom
Machi nery Conpany, Inc. on Adams Pl ace.

MS. PRU TT-WLLI AMS: Thank you.

CHAI RPERSON REI D: I n your subm ssion you, |
thi nk you indicated that your client is a business w thin 200
feet of the subject property?

MR. RALSTON: Yes nmm' am

CHAI RPERSON REI D:  The Applicant's property.
And typically, we ask how -- when you request party status, we
need to know how is it that your party, your client's concerns
or howis it that your client is nore aggrieved than any of
the other property owners or the businesses within 200 feet of
the subject property such that it could not be addressed
t hrough your ANC?

MR. RALSTON: In short, Madam Chair, our
client's property is inmmediately adjacent to the proposed

facility and in fact, is bounded. |If you consider the access
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road, actually on three sides by the proposed -- by the
current facility of which is subject of the appeal, so we're
perhaps, | think, fairly stated the nost affected property
that is involved in the application in the appeal

CHAI RPERSON REI D:  Board Members?

VICE CHAIR KING It seens to ne that he should
be granted party status or his client should be granted party
status. Surrounded on three sides by the facility in
question, | think, is --

CHAI RPERSON REI D:  Adequat e.

VICE CHAIR KING More than.

COWM SSI ONER HOOD:  I'Il second that.

CHAI RPERSON REID:  All right. Al in favor?

ALL:  Aye.

CHAI RPERSON REI D:  Opposed.

MR. WLSON: Your Honor, | just want to state
for the record we would object to an intervention at this
time. This has hardly been a matter of which this particul ar
busi ness has been unaware of and again we have soneone getting
i nvol ved here at the 13th hour

|'"ve stated my objection. Thank you

CHAI RPERSON REI D:  Thank you.

COWM SSI ONER HOOD:  Madam Chair ?

CHAlI RPERSON REI D:  Yes.

COWM SSIONER HOOD:  I'Il wait and let themdo a

di scl osure here.
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MR. SCHULMAN: Madam Chair, nmy nanme is Jim
Schul man and |I'm here representing the Citizens Against Trash
Transfer Stations. | subnmitted a docunent on July 7th after
your body had departed the room so |I'mnot sure if we're
accorded party status or not. W would very nmuch appreciate
to be considered a party in the case, especially given the
fact that the ANC nmay not have been able to get their act
toget her and we represent citizens in the District of Col unbia
who are affected by trash transfer stations.

CHAI RPERSON REI D:  You were here when we had
the previous --

MR. SCHULMAN. And | submitted a docunent to

t he desk.
CHAI RPERSON REI D:  Requesting party status?
MR. SCHULMAN: Not knowi ng whether we were a
party or not, | did not at that tinme request party status.

That's why |'m here asking today for that.

CHAI RPERSON REID:  And you're requesting party
status predicated upon the fact that you are a citizen's
group?

MR, SCHULMAN: Yes. W are a group that
i ncl udes people who -- fromall, throughout the District who
are inpacted directly by trash transfer stations.

CHAI RPERSON REI D:  And your position with the
group?

MR. SCHULMAN: |'m one of the steering
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commi ttee menbers.

CHAI RPERSON REID:  Are you authorized to
represent the group?

MR, SCHULMAN: Yes.

VICE CHAIR KING Do we have that in witing?

MR. SCHULMAN: | don't have it in witing, but

one of the other steering conmttee nmenbers works here in this

building. | could drag himdown here if you I|ike.
VI CE CHAIR KING  Madam Chair, you wll be

permitted to testify and will be given tine in which to state

your opinion. | don't see that it's necessary that this group

which is city-w de should have party status and the right to
cross examine. You will be able to make a statenent.

CHAI RPERSON REID:  Testify --

VICE CHAIR KING | don't see any statenent
fromthis gentl eman.

CHAI RPERSON REID: | haven't.

COWMM SSI ONER HOOD: | thought there was
something in there earlier, but ny concern is | want to make
sure and | think the concern is they want -- they have
guestions and one way we can resolve that, trying to be fair
to both sides across the Board is that if they ask the
questions to us now, | think that's what he's comng up here
for.

CHAI RPERSON REID:  Well, the ANC

representative.
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COW SSI ONER HOOD: Ri ght --

VICE CHAIR KING Do they have an ANC
representative here today?

COWM SSI ONER HOOD: They have a letter in the
file.

CHAI RPERSON REI D:  Yes, but is there soneone
here to testify on behalf of the ANC today?

MR. SCHULMAN: Precisely because of their
absence that | offered my speech

VICE CHAIR KING M. Hood, | understand where
you're coming from But | think that we really need to have
sonmebody -- if we start granting party status to an individua
who purports to -- and |'m not doubting your word, but | mean
we have no --

MR. SCHULMAN: We've testified before the BZA
i n other cases.

VICE CHAIR KING But you're saying you're the
official representative. | don't have in ny file any
i nformati on about you and your organization

COWM SSI ONER HOOD: Ms. King, | don't nean to
cut you off. M. King, like | was saying, | really wasn't
maki ng a decision on that one way or the other, but | was just
trying to expedite the process and | et himknow that he can
ask questions. | think that's what he's trying to go at. He
can ask questions through us to the Board and then that way if

he doesn't get party status, he'll still have his five
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m nut es.

CHAI RPERSON REID: Sir, you need to give it to
the staff, please.

COVMM SSI ONER HOOD:  He'll still have his five

m nutes to do his presentation and that way we don't have to

prolong it.

VICE CHAIR KING O if he's representing an
organi zation, he'll have 10 nmi nutes.

And he can raise questions then which we can
then --

COWM SSI ONER HOOD:  Ri ght, and that was ny
poi nt, exactly.

VICE CHAIR KING But | don't think party
status is supported.

CHAI RPERSON REI D:  Okay, | think the Board
Menmbers have determned that in your instance we can certainly
-- you have the right to testify on behalf of the organization
with regard to this application and whatever concerns you may
have coul d be posed to us so that we could then make sure that
they address to the applicant or to the party that you wish to
have t hem addressed and that would be in |ieu of the party
status that you're requesting. Thank you

MR. WLSON:. Ms. Cross Reid, very briefly, we
do not wish to add any further as to how the Board has chosen
to address this. | did want to follow up on what Ms. King had

suggested. We did have an opportunity to take a | ook at the
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exhibit log. W have not received or been served with a copy
of any docunment, July 7th or any point, nor do we find one in
the exhibit log fromthis organization

CHAI RPERSON REI D:  Okay.

COWM SSI ONER HOOD: Madam Chair, 1'd like to do
a disclosure again. | have worked with Waste Management and
the community in another capacity as President, Wodbridge,
and now I'min this capacity, | have dissolved all ny
rel ati onships in dealing with Waste Managenent in hel pi ng set
up community |iaison peace. | spent sonme tinme, | feel that ny
position previously will not affect ny decision at this point
intinme and this is the second tine |'ve done a disclosure.

CHAI RPERSON REI D: Okay, are there any
objections to M. Hood sitting on this case? |If not, then we
woul d proceed.

MS. PRU TT-WLLIAMS: We will have a couple
nmore prelimnary issues, | believe.

M5. RAY: The District has one other
prelimnary matter.

MR. WLSON: Excuse nme, | just wanted to state
we -- Waste Managenment has no objection to M. Hood being
there. Excuse me, Ms. Ray.

MS. RAY: That's all right. W have one other
prelimnary matter. It is our understanding that the typica
way that the Board does business when they're dealing with an

Agency matter is that the Agency representative sits,
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assume, up on the dais and their attorney sits up on the dais.
This is our first tine here, so please correct us.

What we would like, even if that's the norma
procedure, if we could depart fromthat. W are representing
the Agency in this matter, the O fice of Corporation Counse
and would like to not sit on the dais and would |ike the
opportunity to have the Agency representative close to us so
that we can make conments or he can advi se us when he hears
something if there's sonmething we need to be concerned with
and that if the Board still chooses a need to have to speak to
M. Johnson or ask him questions that we first be afforded the
opportunity to conduct a direct exam nation and then the Board
can ask any questions that it wi shes of M. Johnson as the
Agency representative.

CHAI RPERSON REID: Is that okay? All right, we
have no objections --

MR. WLSON: Your Honor, we have an objection
Excuse me, forgive ne for calling you Your Honor, Madam
Chai rperson, but | mean respect in all ways, Madam
Chai rperson, our concern is that this person cannot be an
advocate. He is a fact witness, period.

CHAI RPERSON REI D: Who cannot be an advocate?

MR. WLSON: Is it M. Johnson? Right.

M5. PRU TT-W LLI AMS:  Zoni ng Admi ni strator

MR. WLSON: Yes.

CHAI RPERSON REI D:  An advocat e.
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MR. WLSON: If he is in this position where he
is working with themin the presentation, in the actua
presentation of their case, | have no problemw th physically
wher e soneone sits, but he's not an advocate. The advocate is
-- the advocates are Ms. Ray and M. Eubanks

MR. BASTI DA: Excuse ne, Madam Chai r person
The appeal is to the decision of the Zoning Adm nistrator, so
you cannot exclude the Zoni ng Adm nistrator fromthe process.

MR. WLSON:. We don't wish to exclude him W
just want himto be a witness.

CHAI RPERSON REID: He will be a witness.

MR. BASTIDA: He is a witness and he's included
in the system by you appealing his decision

MR. WLSON: Correct, but he doesn't have to be
coached while we're having the hearing.

MR. BASTIDA: He's represented by |egal counse
and he has the right to have his |egal counsel provide himthe
i nformati on necessary.

CHAI RPERSON REI D:  Typically, they would sit
here, but the only thing -- M. WIlson, the only thing they're
asking is rather than they com ng up here, that they're asking
that M. Johnson be allowed to sit there which we have no
probl em wi t h.

MR WLSON: Al right.

CHAI RPERSON REI D:  There's nothing atypical.

That is what we normally do when we have appeal cases that
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affect -- to have a case involving the Zoni ng Adm ni strator

MR. WLSON: And Ms. Cross Reid, | respect your
point. | respect the Board's point. | defer to your
j udgment .

CHAI RPERSON REID: Al right, so where is he?

MS. PRU TT-WLLI AMS: Al so, Madam Chair, just
for the record, on the agenda it states that there will be an
application also heard today and that has been postponed.
just wanted -- in case soneone is here for that application
Post poned indefinitely.

MR. WLSON: That's the special exception
heari ng?

MS. PRU TT-WLLI AMS: Exactly.

CHAI RPERSON REID:  Ms. Pruitt-WIIlians,
basically state the nunber, the case nunmber --

MS. PRU TT-WLLI AMS: Yes, Case No. 16453 is
postponed indefinitely at this point, probably to some tine
next time.

CHAI RPERSON REI D:  That's the special exception
case.

MR. WLSON: For what party?

MS. PRU TT-WLLIAMS: It's for the Case No.
16453, Application of Caslin and Associ ates for speci al
exception on behalf of Waste Managenent.

It's the very last case on the agenda, that's

hopefully over there by the door for you
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CHAI RPERSON REI D: Okay, does that conclude the
prelimnary matters, hopefully.

One other prelinmnary matter we want to get out
of the way and that is basically to kind of set a time line
for the proceeding today. The Board Menmbers in Executive
Session di scussed these two appeal s and what we would like to
see is that they be conbined, the case be conbined as one case
for presentation and it will be voted on separately, but
rather than basically presenting one case and then the other
case when | think the nerits of the case primarily are very
simlar, that you could just stipulate in your presentation
when it pertains to which appeal and that way we can certainly
expedite and save a lot of time rather than going through the
same procedure tw ce

And when we deliberate we will definitely vote
on each case separately on its own nerits, if there's no
objection. This is howw'd like to proceed.

MR. WLSON:. We have no objection.

MS. RAY: No objection

CHAI RPERSON REI D: Okay,the time |line, how | ong
do you anticipate your case taking, M. WIson?

MR. WLSON:. M. Cross Reid, we think our case
wi |l take just over an hour to present.

CHAI RPERSON REI D: Okay. W tnesses and
everyt hing?

MR, W LSON: Yes nma' am
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CHAI RPERSON REI D:  Okay.

MR. WLSON: And everything.

CHAI RPERSON REID: That's fine. Al right.

And the Covernnent?

M5. RAY: The Governnent estinmates an hour and
a half to two at the max. It may not be that, but it's kind
of hard to estimte.

CHAI RPERSON REID:  Can you try to keep it |ike
wi thin an hour, hour and a half, if in fact --

MS. RAY: Sure.

CHAI RPERSON REID: -- the Applicant is able to
condense their presentation to an hour, then we'd like to try
to have it equal so that if -- it's okay, if it's alittle bit
nore, but not tw ce as |ong.

Let nme also tell you that nmuch of the material
all of the material that I've read, and it's a vol um nous
amount of material and we've spent considerable tinme reading
it, pouring over it, so we are very famliar with the case
itself, so in the presentation basically what we need from you
is to hit the highlights and to give us the things that you
feel are nost inmportant and nost pertinent in your
presentation today.

M5. RAY: Ckay.

CHAI RPERSON REI D:  Okay, now for witnesses --
okay, parties in the case shall have is it 10 mi nutes?

MS. PRU TT-WLLI AMS: Cenerally, yes, 10
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m nutes. Ten mnutes for parties, excuse ne.

CHAI RPERSON REI D:  Ten minutes for parties.
Fifteen minutes for ANC and 5 minutes for individual testinony
fromw tnesses, either in opposition or in support.

MR. WLSON: | want to nake certain |
under st ood how that woul d work

CHAI RPERSON REID:  All right.

MR, WLSON:. W quite frankly are -- our direct
case, which | indicated would take approxi mately an hour is
going to be presented through the President of the Division of
Wast e Managenent that operates here. And he will be making a
presentation describing how our operation works, etcetera, and
that will take approximately one hour, so as an individua
wi t ness he would be on for longer than 10 m nutes.

CHAI RPERSON REID: He's not -- no, in that
segnent that is the presentation

MR. WLSON: Yes ma'am

CHAI RPERSON REID:  And then later we'll have
i ndi vi dual wi t nesses.

MR. WLSON: Forgive ne.

CHAI RPERSON REID:  That will cone forward to
testify either in support or in opposition to the application

MR. WLSON: Thank you, Ms. Cross Reid, |
appreciate the clarification.

MS. RAY: Excuse ne, one final understanding

fromyou, so the 10 minutes refer to other witnesses that were
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not the party or the Governnment, is that correct?

CHAI RPERSON REI D:  Correct.

M5. PRU TT-WLLIAMS: Correct, if an individua
wanted to testify.

MR. G LREATH: Madam Chair, is the time line
does that include cross exam nation, this hour?

CHAI RPERSON REI D No.

MR. G LREATH: So we have to add additiona
time.

CHAI RPERSON REID: We will add additional tine
for cross exam nation which usually entails quite a bit of
time, however, we ask that in this instance we have sone
assurance that it will go a ot snmoother and a | ot nore
expedi tiously because of the fact that we have two attorneys
who are very famliar with procedures and they know exactly
how, what and when and we feel that that would certainly help
to -- hel p keep things moving al ong quickly.

So why don't we start now with the Applicant --

MR. BASTI DA: Madam Chai r person, my |
i nterrupt you?

CHAI RPERSON REI D:  Yes.

MR. BASTIDA: The standard procedure is to
peopl e who are going to testify to sit at the table, turn
their m crophone on and then after they finish testifying to
turn it off and then go back to their seats. Thank you

CHAI RPERSON REID: Al right, thank you, M.
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Bast i da.

Al'l right, then are there any other issues or
any other prelimnary matters before we begin that the Board
Member s had?

Al right, then why don't we proceed? What
we'll do is have the Appellant to give the presentation and
then we'll have |lunch break and then we'll start the afternoon
with the Intervenor's case and the Governnment's presentation.

Thank you.

MR. WLSON: Good norning, | wanted to just
address M. Glreath's point briefly. W do recognize that
this Board has already spent a significant anpunt of tinme
readi ng our subnmissions. |It's obvious fromthe earlier
arguments. So it is our intention even in the cross
examination to try to limt the time that we spend in that
regard.

M. Bastida was expl aining the procedure. My
back bothers ne at tinmes. Wuld the Board mind terribly if |
use the rostrum over there to speak from

CHAI RPERSON REI D Sure, sure.

VICE CHAIR KING As long as the nike is on
Use these new m kes. They're really much better and nuch nore
sensitive than that old one.

MR. WLSON: Thank you.

MR, SOCKWELL: If you need a Tyl enol break, Ilet

us know.
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MR. WLSON: | appreciate the synpathy, thank
you, M. Sockwel |

Ladi es and gentl enmen, good norning. |'m
Benjamin Wlson. I'mwth the |law firm of Beveridge and
Di anond here in the District of Colunbia, together with M.
M shki n whom you' ve heard from previously who's with the firm
of Duane, Morris and Hecksher. W represent Waste Managenent
here today. W thank you for allowing us to go forward at
this tinme.

I would like to tell you briefly just how we
intend to present our case today to get on with it and we
don't expect it will take nuch nore than an hour

First, M. Mshkin is going to briefly present
| egal argunents as to why we believe Waste Managenent was
entitled to a certificate of occupancy as a matter of right
based on its Novenmber 21, 1995 application. M. Mshkin wll
al so briefly address the name change, C of O at that tine.

Next you will hear from Ron Adol ph who's just
stepped out for a mnute. He's the Division President of
Wast e Managenent and he will explain to you how our facility
at Queens Chapel Road operates, what Waste Managenent's
i nvol venent is with that site, what it's been over the | ast
several years and how we believe we conmply with the | aws of
the District of Colunbia.

As you are very nmuch aware, we're here to ask

you to grant WAste Managenent its certificate of occupancy.
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As you will hear and as you no doubt already know from readi ng
our prehearing statenent and other materials filed in the
record, Waste Managenment manages a solid waste handling
facility int he District.

It is located in a heavy commercial, |ight
manuf acturi ng zone just north of New York Avenue and
Bl adensburg Road, NNE. And I'd like to take a nmonment and show
one of the boards here that helps up orient us to the site.
know a nunber of you are familiar with its location

Here you see Queens Chapel Road and | woul d
hasten to add M. Adolph will orient you to New York Avenue
and Bl adensburg Road, the nmajor thoroughfares leading into
this area and here you see Adans Place and this is the
facility at 2160 Queens Chapel Road.

And | might add, if it's nore convenient for
the Board, if you'd like ne to nove this closer, 1'd be glad
to do that. And obviously, this board is available to you for
your inspection and review at any time.

As | mentioned M. Adolph is --

VICE CHAIR KING  Excuse me for interrupting,
the map that was just put up on the left, is that one of the
exhibits in your presentation?

MR. WLSON: Yes. We will introduce it at a
| at er point.

VICE CHAIR KING  Wich exhibit is it, please?

MR WLSON: It's Tab A
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VICE CHAIR KING  Okay, thank you. |'ve got.

MR. WLSON: No, thank you, Ms. King. OQur case
today is really about Waste Managenent's uphill battle to
obtain a certificate of occupancy that we have vigorously and
| egal |y pursued since the conpany first assuned managenent of
the facility in 1995. Stated sinply, WAste Managenent has
been unfairly and inequitably treated.

We are here today to appeal today both
literally and figuratively for relief. On Novenmber 21, 1995,
Wast e Managenent filed a certificate of occupancy application
for a carting and hauling termnal yard.

In our application, a copy of which can be
found in Exhibit E of our statenent and let me have a copy of
our statenent. | would ask the Board if they night take a
nonent to look at -- this is our initial statement, the |arger
brief. And Exhibit E has at the back of it the actua
application form And that specifically stated that it was
for a solid waste handling facility. |If | could beg your
i ndul gence and ask you to take a nmonment to turn to | think
it's lines 9 and 10 of the application and | know the witing
may be sonewhat difficult to read.

It says "carting or hauling terminal or yard or
processi ng establishment, specifically, solid waste handling
facility for receipt, |oading, connecting and transfer for
final disposal outside of the District of Colunbia solid waste

and/ or construction, demolition, debris, all materials
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nonhazar dous. "

If it would be hel pful, with your pernission, |
woul d approach the bench and --

CHAI RPERSON REI D: Pl ease.

COWM SSI ONER HOOD: M. Wl son, what is the
date on this C of O? \What is the date of the application?

MR WLSON: |It's Novenber 21, 1995 and M.
Hood, 1'Il stand back and if you tell nme to cone forward
will and the bottom right hand corner you see 11 and 21 here
is blotted out.

COWM SSI ONER HOOD: Let ne just say for the
record, Madam Chair, and | don't want to hold up and |I'm

| ooking in here and I don't have that one. This is what |

have.

MR. WLSON: Yes sir.

COWM SSI ONER HOOD:  Am | on the right page?
That was in the subnmission that | have. |It's the |last page in
E, | believe.

MR. W LSON: It sure is.

COVM SSI ONER HOQD: | think there nmust be sone

MR. WLSON: | apologize to you, M. Hood. |
don't believe your copy has the correct page. Mght | give
you this one?

VICE CHAIR KING |Is this what we're | ooking

at?
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COWM SSI ONER HOOD:  Commi ssioner King, that's
the wong -- apparently sonmething was onitted.

CHAI RPERSON REID:  Could we get a copy? Could
you ask staff to make a copy so we're all on the sanme page,
we'll all have the sane docunment because sonme people are
| ooki ng at sonething different.

Go ahead, M. WIlson, we'll get copies.

MR. WLSON: | think M. Hood can confirmthat
|"ve accurately read that to the Board.

COW SSI ONER HOOD:  Yes.

MR. WLSON: That was an attachment to a cover
letter related to our application dated Novenber 21, 1995 and
the real point here is at the tinme we filed this application
no conpany, no conpany that managed solid waste in the
District of Columbia before Waste Managenent had ever filed a
C of O application explicitly stating that it was for solid
wast e.

Now at the tinme Waste Managenent filled out the
application, the regulations then existing did not require a
conpany to state explicitly that it was going to use its
facility for the processing of solid waste. Conpanies nerely
had to state that their proposed use of the business was for
carting or hauling for processing.

Neverthel ess, as M. Hood can see and hopeful ly
you will soon see, the application went beyond that. The

application made it clear what we were doing.
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In 1998, new regul ations were inplenmented that
applied specifically to solid waste handling facilities. As
M. Mshkin nmentioned briefly in his earlier presentation
these regul ati ons had been proposed initially in May of 1996.
By their very terns, these new regul ations were to be applied
prospectively. They were not to apply to our Novenber 25,
1995 application. They were only to apply to applications
pending on the tine they were promulgated in May of 1996 while
ours had been pending for nonths.

Now we will show today how Waste Managenent has
followed all the applicable rules in effect at the tine of the
filing of our C of O application, including the very inportant
standards of external effects under Section 804 and 805 of the
zoni ng regul ations. There are sone you may hear fromthe
CGover nment today that Waste Managenent says it does not have
to comply. We don't say that. W nerely state what the rules
State, that that is an obligation, there's an obligation to
subnmit sonmething in witing when one seeks a building pernit,
but the requirenent to neet the standards set in Sections 804
and 805 exist whether or not you submit sonething, but again
Wast e Managenent went beyond that which is required because we
actually subnmitted something in witing even though not
required to do so to denonstrate we conplied with those
external effects. And to date, no one has ever told us that
we do not.

We will also describe the inprovenents Waste
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Managenent has made to the facility over the past severa
years to mnimze any adverse effects it nmight have on other
uses in the CMzone in which it is |located as well as any
negative effects on the residential areas which are over 300
feet away fromthe site.

You should be aware that there are other
recycling and construction waste facilities that are closer to
the residential areas, but we are 300 feet away. In a few
moments, M. Adolph will point out to you sonme of the other
facilities that are closer to the residential area, but are
not the ones that we manage.

Finally, we're also going to explain and show
to you how Wast e Managerment has mmde i nprovenents, not just to
the site where we nanage the property, but inmprovenments in
trash clean up, pick up and inprovenents for the entire
comunity that surrounds this area. Waste Managenent is a
good nei ghbor, but nmore than that, what we would say to you is
that we provide a desperately needed service to the District
of Col unbi a.

Pl ease keep this in mind as you listen to the
testi mony and the argunments about how DCRA actively prevented
Wast e Managenent from obtaining a lawful C of O to provide
this service. Wste Managenent has tried for al nmost four
years now to work with DCRA, but the rules keep changing in
the m ddl e of the gane. W have now cone to you for help to

hel p bring sone sense back to the situation. W ask that you
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grant our appeal today, both in the interest of fairness, and
because we're entitled to it.

Thank you very nuch, and you will now hear from
M. Mshkin, who will present a brief |egal argunent and then
we will present our witness and that will conplete our direct
case.

VICE CHAIR KING Excuse me, Madam Chair, |
have a question.

MR. WLSON: Yes ma'am

VICE CHAIR KING Has the -- has Waste
Managenent's busi ness at Queen's Chapel Road been interrupted
during all of this period?

MR. WLSON: Has it been interrupted?

VICE CHAIR KING Yes, | nean is it not
continuing to operate?

MR. WLSON: Yes, it is continuing to operate.

VICE CHAIR KING So there's been no
interruption in your business.

MR. WLSON: No, there's been no interruption
i n our business.

VICE CHAIR KING  Okay, and your reading of the
new Board of Zoning -- Zoning Comm ssion regul ati ons governi ng
trash transfer stations are that they would not apply to you?

MR, WLSON: They would not apply to us, M.

Ki ng, not out of a special favor to us, but because by their

very terns they are to be prospective. They are to apply to
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those applications that were filed on or after the
promul gati on of those rules in May of 1996.

VICE CHAIR KING Okay, | think that is the
case, if | may say so, and that's what | would Iike to hear
about from you and your witnesses and fromthe Corporation
Counsel. | think that's the nub of this case and | hope that
we can -- we can deal with extraneous matters in great brevity
and concentrate on this |egal question as to whether the new
Board of Zoni ng Comm ssion regul ations apply to you or not.

MR. WLSON: M. King, we share that view
That is how we intend to present this. There have been
statenents in other papers to indicate that we have no desire
to comply with external effects. W believe that it's wong,

we know that it's wong and

VICE CHAIR KING I'msorry, you don't want to
conmply with what?

MR. WLSON: No, no, no. There have been
statenents to the effect that Waste Managenent believes that
the external effects requirements do not apply to it. That's
just not true. W believe they apply to us. W believe they
conply and we believe we have submitted i nformation, but we
agree with you that the nub of this argunment is really a | ega
one as to the application of the regul ations.

VICE CHAIR KING If you conply, why are we

messing with this? Wy aren't you here presenting your
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speci al exception? |If you have no problemw th conplying with
t he new Zoni ng Conmi ssion regul ati ons, why are we arguing
about it? Wy aren't you just presenting your case for a
speci al exception and we'll consider it?

MR. W LSON: Because, respectfully, the special
exception requirement is a new one that is part of the new
regul ations. It was not part of the old regulations. It is a
requi renent that we, as a matter of |aw --

VICE CHAIR KING  But you just said you're
complying with that, with it.

MR. WLSON: Yes, we are. Anyway, but that's
goi ng beyond that which we are required to do. And all we are
saying, respectfully, is we should neet the standard that is
applicable and apposite at the time we applied. W neet that

VICE CHAIR KING Al right, that's the
argurment | want to hear. | don't want to nmess with a |ot of
ot her stuff because that's the case.

MR. WLSON:. And we agree with you, M. King.

CHAI RPERSON REID: May 1? M. WIlson, the
application for a certificate of occupancy -- and this is a
key docunment in this case, the one that | see does not have --
the date is blurred -- we don't have a year. Does your have
the year? Because this, | think, is really a --

MR. WLSON: Let ne say this, we will get you
one that is a clear copy.

VICE CHAIR KING Do you have a copy? Do you
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have the original?

CHAI RPERSON REI D:  The crux of the case is this
date and unfortunately on our copy it's blurred and we need to
have a clear copy as to the date of this application for
certificate of occupancy.

MR. WLSON: Let nme say this, the original is
in your record. The copy that | have and | don't think
there's a dispute here and --

CHAI RPERSON REI D:  What does your say again?

MR. WLSON: M ne says 11/21 and then it says 9
and then the | ast nunber does appear to be blurred out as a
poor photocopy.

CHAI RPERSON REI D:  Well where is the original?

MR. WLSON: As | understand it, the origina
is in your records.

CHAI RPERSON REI D:  No, we woul dn't have the
original, would we? You would have the original and supply us
with copies. Be that as it may --

MR. WLSON: The original is with DCRA. |
stand correct.

CHAI RPERSON REI D: What we need is to have very
specifically a clear copy of this application that shows us
the date

MR. WLSON: | think that Ms. Ray actually has
one.

CHAI RPERSON REI D:  Your case is basically being
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built upon this particular docunment and the date therein,
correct?

MR. WLSON: Yes ma'am | think Ms. Ray either
has the docunent --

M5. RAY: Well, no. Madam Chair, the District
will stipulate to the date of the application was 11/21/95.
There's no dispute over the date. The dispute centers around
whet her they were entitled to the C of Oas a matter of right
under that application

CHAI RPERSON REI D:  Okay, so you will stipulate
the date as of 11/21/95?

MS. RAY: Correct.

CHAI RPERSON REI D:  Thank you.

M5. RAY: And also at this tine, Madam the
District would like to be able to nake an openi ng statenent.

CHAI RPERSON REID:  Not at this tine.
Basically, the sequence of the proceedings is the statenment of
wi t nesses of the Appellant, then the Zoning Adnmi nistrator and
at that time -- and Government officials, and at that tinme you
can then make your statenents.

M5. RAY: Ckay.

CHAI RPERSON REI D:  But not during their
presentati on.

COWM SSI ONER HOOD:  Madam Chair, | have a
question for M. WIson.

CHAI RPERSON REI D:  Yes.
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MR. WLSON: Yes sir.

COWM SSI ONER HOOD:  You have no break in
action, you're still operating, but my question is what are
you operating under now?

MR. WLSON: Well, we're operating under, |
believe there's a letter, is it from My 22, 1996 from-- |
refer to a judgnent there -- actually, it's from BLRA and we
can show you that docunent which allows us to continue to
operate. Let nme --

COWM SSI ONER HOOD: Let ne just ask is that
under your interimpermt?

MR, WLSON: Yes.

COWM SSI ONER HOOD:  And when you were issued
that interimpernit was there a deadline on the anmount of tine
you had to operate on that interimpermt?

MR WLSON: No, there was not, but what was
stated at that time was that we then needed to file another C
of O which application, which we in fact fil ed.

COWM SSI ONER HOOD:  Was the interimpermnit
i ssued on some other activities that's supposed to take pl ace
later, for instance, the regulations -- I'"'mjust trying to get
a feel for when you had the interimpernt, was there was
somet hing el se that was supposed to fall into line afterwards?

MR. WLSON: No, no sir.

COWMM SSI ONER HOOD:  Thank you

MR. WLSON: Thank you very nmuch.
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MR, SOCKWELL: M. WIson, one question. 1Is it
not true that at the tine you filed for your certificate of
occupancy, there was no definition in the zoning ordi nance of
the solid waste facility that you are asking to be
grandfathered to operate? It was considered an internediate
mat eri al s whatever facility?

MR. WLSON:. Well, that's not entirely true, |
mean the fact is at the tinme the regulation specifically had a
matter of right, as |I nmentioned earlier, for carting or
hauling to termnal or yard. And that's what the |anguage
stated. Period. |In order for that to mean sonething,
obviously, the regulations don't tell you what one can cart or
haul . They don't say is it beer or is it newspaper or is it
gar bage or whatever, but obviously, as long as the -- we neet
that particular | anguage and we do, we believe that we are
covered. Had there been a statement in there limting the
carting and hauling to certain types of businesses and
excluding us, then I think there nmight be a different reading,
but there is no such reading.

MR, SOCKWELL: But you would agree that the
requi renments of the solid waste handling facility nore
appropriately fit the definition of an intermediate materials
recycling facility in the requirenments for external effects
being dealt with and that sort of thing, that a hauling and
carting, as it's defined facility is generally considered by

the way it is expressed in the ordinance at that tine to be
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sonet hing other than a facility that would handl e the types of
mat erials and the types of transfer of materials that would be
associated with a solid waste transfer facility, would you not
say?

MR, WLSON: | would disagree respectfully.

Qur facility is not a recycling facility.

MR. SOCKWELL: | understand that. |'m not
saying that it is.

MR, WLSON: And | want to answer your question
forthrightly, M. Sockwell. As you know, carting and hauling
are terns that have been used historically for the past 100
years to describe the transport, the garbage business.

I ndeed, as you have no doubt seen in our papers we tal k about
how many of the conpani es that are not WAste Managenent
affiliated that deliver to our facility have the nane hauling
or haul in their title. And so we believed that was the nost
appropriate section, but mndful, M. Sockwell, that there had
been a history here, that no one that was operating these

busi nesses at the tinme in 1995, ever said in the |ight of day
with the lights on what they were doing explicitly in their C
of Oin that particular paragraph that | noted in paragraph 9.
W stated explicitly what we were doing with that carting and
haul i ng.

MR. SOCKWELL: That's true.

MR. WLSON: There was never any attenpt to

hi de that and so what | would say to you respectfully, because
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we were not a recycling facility, we felt that carting and
haul i ng was the best way to describe -- was the best one and
we thought a specific description was the forthright way to
approach and i ndeed, as M. M shkin suggested "beg" is a
strong word, but we were certainly strongly urged and

encour aged by officials of the District Governnent to submit
this application and to be explicit about what it was that we
were doing there. And we were.

MR. SOCKWELL: And you were probably fairly
well aware that the Government's certificate of occupancy
branch woul d have had generally relatively little
under st andi ng of exactly what those processes neant.

MR. WLSON: That's precisely why, | appreciate
your point, and that is precisely why we were explicit not
only in those lines 9 and 10, but what | would say to you
respectfully in our letter also dated the 21st, there's an
expl anati on of what's going on. But | think what's nost
i mportant is the |anguage on lines 9 and 10 and | think we --
there was no disguise of what's going on. W were as explicit
and as clear as could be on the appropriate |line, adding
anplification. And the other thing that | would hasten to add
is that | believe it's pretty clear what our nanme is on that
application. Qur business is one where our title says what we
are. W manage waste. So were not |like the ice cream conmpany
trying to carry on a garbage busi ness and hi di ng behind the

name Jerry's or Breyer's. W said we're Waste Managenment and
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we want to have a solid waste handling facility, transfer
facility that disposes of trash at that facility for disposal
outside of the District. And | hope |I've answered your
guesti on.

MR. G LREATH: M. WIson, how could there have
been any confusion on the part of the District, |I agree, 9 and
10 it says specifically solid waste handling facility and
conpacting, |oading and conpacting transfer for final
di sposition outside the District of Columbia. | don't
understand how the District could have confused that. It's
straightforward and | think equivocation as far as I'm
concer ned.

MR. WLSON:. M. Glreath, | would agree with
you.

MR. G LREATH. And they're saying subsequently
that they didn't really understand what you were intending to
use this facility for?

MR, WLSON: Well --

VICE CHAIR KING | don't think, M. Glreath,
that he should be answering that question. | think your

guestion nost properly belongs to the Government.

MR. G LREATH: Ckay, I'll withdraw the question
and I'lIl ask the District |ater then.
MR. WLSON:. VWhat | will say and then I'11 sit

down, as | want to stick to our schedule, but M. Mshkin is

goi ng to address some of those points and will tell you the
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different things we were told at different times by the
District, but please know, whatever we were told at any tine,
we were always cl ear about what we wanted to do and we have
al ways striven to follow the procedure as it was articul ated
differently fromtime to time to tine.

MR. M SHKIN: Thank you. | am Andrew M shkin
representing Waste Managenment. If | may just follow up one
further point in response to M. Sockwell's question
I ncluded as Exhibit | to Waste Managenent's June 23rd
statenent of the applicant is a copy of the case, Citizens of

Brent wod versus District of Colunbia Board of Zoning

Adj ustnent. That's a 1993 case that was decided prior to the
1995 subnmittal of the certificate of occupancy application

In that case, the District of Colunmbia Court of Appeals ruled
that an application for certificate of occupancy for a
processing facility, in that case it was a recycling facility
was permtted and essentially said because there is no
specific definition in the zoning regul ati ons about what nust
be processed that recycling activities were a permtted use in
that zone. So essentially the response to your question was
solid waste a solid waste handling facility, not a
specifically permtted use in a CM zone in 1995? The answer
is that under applicable court decisions it was clear that the
zoni ng regul ati ons had general categories and that absent some
specific exclusion or prohibition that if an activity falls

under one of the general categories that are permitted as a
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matter of right, then there need not be a specific listing of
that particular activity. And that is one of the bases for
the certificate of occupancy application. 1In fact, it was not
only as a carting or hauling facility or yard, but it also
stated that it was a processing establishnment as M. WI son
read to you, and specified that the processing was for solid
wast e.

MR. SOCKWELL: The one thing about Section
802.3 of the zoning ordinance at that time is that it -- where
di scussing internedi ate waste or intermediate materials
recycling facilities, it while not specifying that your use
woul d be that use, it does speak directly to some of the
activities that would take place in a nore specific facility
than that generally called a handling, whatever --

VICE CHAIR KING  Hauli ng.

MR. SOCKWELL: Carting, express moving or
hauling terminal or yard. There is a nore direct relationship
bet ween specific activities that would fall in the description
that you placed on the application, but certainly outside of
the description of the carting and hauling facility.

MR MSHKIN:. If I may, M. Sockwell, it's mny
under standi ng that the 802.3 special exception procedure was
adopt ed subsequent to the Brentwood case and Waste Managenent
was aware of that section of the zoning regul ations and
believed that it was inapplicable because this facility was

not a -- purely a materials recycling facility, and in fact,
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at no time did DCRA take the position that 802.3 was
applicable. Either they did not ever suggest or request that
Wast e Managenent seek a special exception under those
provi si ons.

And we believed that under the Brentwood case
and under the common definitions of carting and hauling,
termnal or yard, that those were the nost appropriate
categori es.

I'd also -- | have a prepared presentation
which is brief, but | would like to digress fromthat for a
monment to get right to a concern raised by Ms. King about the
guestion of what regul ations were applicable to Waste
Managenment. That is an issue that we believe is clearly
addressed in 11, Title 11 DCVMR in the zoning regs. Section
3203. 7 and 3203.8 and those sections make clear that even if
an application for a certificate of occupancy is filed, when
the Zoni ng Commi ssi on has pending a proceeding to consider an
amendment of the zoned district classification of the site of
t he proposed use, if the application is filed on or before the
date on which the Zoni ng Commi ssi on nmakes a decision to hold a
heari ng on the amendrment, any use which is authorized by a
certificate of occupancy may be established and continued
pursuant to the terms of the certificate and the provisions of
this title, in effect, on the date the certificate is issued,
subject to the followi ng conditions and there are numerous

ones, the primary one being the use shall be designated on the
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certificate of occupancy in terms of the use classification
which is established by this title. So we believe that that
is a very clear provision and it is a general fundanmenta
principle of zoning |aw that an existing use under current
regul ati ons or an applied for use under current regulations is
permtted. | should point out that the zoning text amendnent
proceedi ng that not yet begun. You will note that the case
was No. 96-5 that pronul gated these special exception
regul ations for solid waste handling facilities and the Waste
Managenment application was in Novenber of 1995. So that it's
not a matter of whether the case had been set down for a
hearing, the rules had not even begun to be proposed yet.

Now t he fundanental in this case are as M.
W son said, quite sinple. In Novenber of 1995, Waste
Managenment applied for a certificate of occupancy for a
carting or a hauling terminal or a yard or a processing
facility specifying that it was a solid waste handling
facility for receipt, |oading, conpacting and transfer of
solid waste and/or construction and denolition, debris, al
mat eri al s nonhazardous. That is a use that Waste Managenent
contends and we believe it is clear was -- to which it was
clearly entitled as a matter of right under the then current
zoni ng regul ations. That application for a certificate of
occupancy was wongfully denied by the Building and Lands
Regul ation Adm ni stration and the BZA, we respectfully

request, should correct that error and order the BLRA to issue
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that certificate of occupancy.

By doing so, | should point out that the Board
will avoid the legal thickets presented by the Brentwood case,
by the Taylor case. It will avoid the need to set precedence
for what qualifies for a special exception and doesn't qualify
for a special exception under the new zoning text anmendnments.
And in addition, will |eave the zoning text amendments free
frompotential challenge that m ght exist if Waste Managenent
were required to seek a special exception under them

Equal |y inmportant, a decision to grant the
certificate of occupancy would allow a transfer station to
operate that essentially does comply with the substance of the
1998 text anendnents and Waste Managenent's real issue here is
whet her or not it should be required to seek a speci al
exception which is a discretionary decision on the part of the
Board when it was entitled, as a matter of right, and is
entitled as a matter of right, to the certificate of
occupancy.

Now M. W/ son gave the background and sone
hi story and | understand that you would like us to expedite
matters here, so | will only briefly point out that until the
m d- 1990s, the District of Columnbia Departnent of Public Wrks
handl ed all solid waste generated in the District of Col unbia,
both residential and conmercial. And by the way, for
comercial, we mean nulti-fam |y residences, apartments, which

constitute the vast majority of residences in the District of
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Columbia. It was only in 1994 as a result of the Suprene
Court decision that restricted the District's ability to force
all solid waste to conme to its transfer stations and charge
above market prices, that the District essentially decided to
exit fromthe business of handling comrercial waste at its
transfer stations.

However, the absence of the District fromthat
busi ness did not nean that the need went away and it was
filled by private operators of transfer facilities because
there are no landfills in the District of Columbia. Waste is
collected in smaller, short haul vehicles and as M. Adol ph
wi || explain, environnental and econonic considerations
require transfer stations.

Now t he original Perkins certificate of
occupancy for this property which is the subject of the other
appeal that we are discussing together with one, was one of
the existing certificates of occupancy and that was one of the
existing facilities that was
-- which Waste Managenment took over the managenent of.

VICE CHAIR KING  Excuse ne, you' ve |lost ne,

M. Mshkin. Wat is the Perkins certificate of occupancy?
Do we -- is that before us?

MR. MSHKIN. That is the certificate of
occupancy for which Waste Managenent sought the name change in
-- it's the second appeal that is before you which is case

nunber 16452.
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VICE CHAIR KING  Okay.

MR. M SHKIN:. Now, in the m d-1990s, the
District of Colunbia Council enacted a series of statutes to
regul ate private solid waste handling facilities. It inposed
an extensive regulatory and permtting regine so that Waste
Managenent was al ready operating the transfer facility, was
managi ng the transfer facility and becane subject to this new
regul atory regine which incidentally was challenged in Court
by the operators of some of the transfer facilities.

In response to DCRA' s request, Waste Managenent
did file in 1995 the certificate of occupancy application that
is the subject of this appeal and that's inportant to note.
That was filed in conjunction with, in consultation with DCRA
and as explained previously, explicitly and clearly stated
that the use of the facility was as a solid waste managenent
facility. The application also fully addressed externa
effects.

Now, on February 21, 1996, the Buil ding and
Land Regul ati on Administration denied that application and
order Waste Managenent to seek a variance fromthe BZA. You
shoul d note that BLRA said variance. Did not say seek a
speci al exception, because the zoning text amendments were not
yet even pending at that point.

The denial was clearly contrary to the genera
intent and the specific provisions of the zoning regulations.

The denial said that a solid waste handling facility was not
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permtted in a CM zone and purported to rely on 11 DCWR
Section 800.6 and that section states no use specifically
prohibited in an Mdistrict shall be pernmitted in a CM
district. The denial went on to site certain prohibited uses
in Mdistricts, including slaughterhouses, aninmal rendering
facilities, oil refineries, bone products manufacturing,
curing, tanning or storage of hides, fertilizer, manufacturing
and "other uses with objectionable characteristics simlar to
those listed."

Now, this is crucial because 11 DCMR says that
you cannot do in a CM zone what is specifically prohibited in
an M zone and | just read for you fromthe list of what is
specifically prohibited in an Mzone. At the end of that |ist
is a nonspecific catch all provision that says facilities like
that are not allowed in an M zone. But the BLRA stated in
February 1996 that there was a legitimte question as to
whet her carting, hauling and processing of solid waste has
simlarly objectionable characteristics and as such shoul d be
banned from CM district.

Now this position, this argunment totally and
conpletely ignores the use of the word specifically in section
800.6 and instead, it attenpts to rely on that catch al
provi si on.

Now BLRA's interpretation of Section 800.6 in
the zoning regul ations would essentially render the word

"specifically" a nullity and that would violate a basic
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principle of statutory and regul atory construction which is
that every word in a statue or a regulation is to be accorded
significance. It is not up to those who interpret statutes
and regulations to say we don't need to pay attention to that
word, it doesn't nean anything that it's in there.

Now it's clear fromthe list of specifically
prohi bited uses in Mdistricts that the Zoni ng Conmi ssion had
the capability to identify and describe prohibited uses and
there's another statutory maxim to express one is to exclude
the alternative which neans that the |listing of specific
prohi bitions neans that itenms that are not specifically listed
are not specifically prohibited. And there's even a District

of Col unbia Court case on that subject. The District of

Col unmbi a Departnment of Corrections versus Teansters Uni on

Local 246 and that case is reported in 1989 at 554 A 2d 319.

Now t he absurdity of BLRA's position is even
nore cl ear when you consider that another use permtted as a
matter of right in a CMdistrict is an incinerator. Now
that's in Section 801.7d. Incinerators are very often used to
incinerate solid waste and it's also was noting that the
regul ations do not linmt what may be incinerated. So clearly
if incinerators are allowed such as the old incinerator at
Benni ng Road, then solid waste transfer facilities would not
be included in the Iist of specifically prohibited uses.

Now t he activities conducted at the Queens

Chapel Road facility clearly also constitute processing, as
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|'ve discussed before, under the definition in the regul ations
and as clarified in the Brentwood and in the Tayl or cases.

In addition, in the Taylor case which is a
March 1998 decision, it is stated that when a specific use is
not defined in the zoning regul ations, the procedure that was
used to account for the lack of definitions in the regulations
was to give a certificate of occupancy with a description of a
use that would give the average person an understandi ng of the
nature of the business.

Now Members of the Board, | would subnmit that
the certificate of occupancy submitted by WAste Managenent
woul d give the average person an understandi ng of the nature
of the business. W couldn't have been nore explicit than we
wer e.

Now it's inportant to note that what Waste
Managenment was seeking in its certificate of occupancy is not
something wildly different fromwhat's permitted in CM
districts. I'mquoting from Section 800.3 and 800.2 here
whi ch says that CMdistricts are "intended to provide sites
for heavy conmercial and |ight manufacturing activities
enpl oyi ng | arge nunbers of people and requiring some heavy
machi nery under controls that would mnimnmze any adverse
effects on other nearby nore restrictive districts. Heavy
truck traffic and | oadi ng and unl oadi ng operations shall be
expected to be characteristic of CMdistricts.” That's right

there in the regul ations.
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Now clearly the certificate of occupancy
proposed activities nmet the definition of carting or hauling,
excuse ne, termnal or yard. The zoning regs don't linit or
define what can be carted or hauled and as M. W/Ison has
i ndi cated, both of those terns have historically been
associated with solid waste in both the Government and private
sectors. You can even see the use of those terms in a case at

66 F.2d 1272, USA Recycling versus Town of Babyl on, and al

you need to do is refer to the D.C. Yell ow Pages under rubbish
and garbage renoval to see all those conpanies that cal
t hensel ves haul i ng conpani es.

So it's clear that that application should not
have been denied and there's al so no doubt that the zoning
regul ations require that the C of O application should have
been processed in effect at the tinme of the application. 1've
al ready di scussed the sections of the zoning regul ati ons which
make it clear that the 1995 rules are the ones that should be
applied to Waste Managenment's certificate of occupancy.

Now as you know in March of 1998, the Zoning
Conmi ssi on adopted text anendnents for solid waste handling --
I'"msorry, thank you, M. WIson. These are exanples of
Yel | ow Pages cat egori es.

Under Rubbi sh and Garbage Renmoval, You Call, W
Haul ; Hughes Trash and Haul i ng Service; Stevenson Brothers
Trash and Haul ing; Alliance Junk Hauling" -- we would note

that carting or hauling term nal or yard obviously neans a
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point to which trucks that are hauling and carting go and
di scharge their contents and then depart fromthe yard as
wel |

As | nmentioned, in March 1998, the Zoning
Conmi ssi on adopted text anmendnents for solid waste handling
facilities that require such facilities to obtain a special
exception and i nposed other requirenments. Those regul ations
cannot legally be applied to Waste Managenent's 1995 C of O
application --

MS. PRU TT-WLLI AMS: Excuse ne, M. M shkin,
hate to cut you off. | just wanted for a procedural issue,
those exhibits aren't currently in the record, is that
correct?

MR. WLSON: Yes, that is correct.

MS. PRU TT-WLLIAMS: | woul d suggest you ask
the Board if they would allow themin the record.

MR. WLSON:. We certainly will. W were going
to wait until the end but we'll do it now, thank you

MS. PRU TT-WLLIAMS: So that all exhibits that
come up woul d be all owed

MR MSHKIN: | respectfully request that this
be submitted for the record.

MS. PRU TT-WLLI AMS: Thank you.

MR MSHKIN:. 1'd like to try to wap up here.
As M. WIlson and M. Adol ph will denonstrate, the Queens

Chapel facility essentially conplies with the virtually all of
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the substantive requirements of the 1998 text anmendnments. The
BZA rul es against this appeal, then the District will al nost
certainly face litigation because Waste Managenment will be
left with no choice but to pursue litigation and/or a
politically charged special exception proceeding which wll
also likely result in further litigation.

If the BZA rules favorably on this appeal, the
only significant effect would be that Waste Managenent woul d
be able to continue to manage the facility at Queens Chape
Road wi t hout being required to obtain a special exception
The ruling would not have any effect on the District's zoning
regul atory schene for solid waste facilities or for other
requests for special exception for solid waste facilities
under the revised zoning regulations that were filed after the
regul ati ons were set down for hearing.

Even nore inportant, | have been authorized by
counsel for Perkins to indicate that a granting of this appea
woul d result in the withdrawal of the Perkins appeal to the
D.C. Court of Appeals of the revocation of the Perkins
certificate of occupancy for this property. And that case

could well reaffirmthe Brentwood and Tayl or deci sions that

mat eri al s processed at a processing facility need not be
speci fi ed.

Now |'ve already briefly addressed the Perkins
certificate of occupancy. That certificate of occupancy was

in effect at the tinme Waste Managenent filed its Novenber 1995
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certificate of occupancy application and we included a
separate application to change the nane of the Perkins
certificate of occupancy which was for a processing facility,
not specifying solid waste, to change that to the name of
Waste Management. In the interim between the filing of the
application and the issuance of the decision by BLRA, the
Board of Zoning Adjustment revoked that certificate of
occupancy. We believe that that revocation was incorrect and
Per ki ns has appeal ed that revocation to the District of
Col unbi a Court of Appeals. That appeal is still pending. W
believe it would be appropriate for the Board to direct BLRA
to i ssue that nane change certificate of occupancy. However
if the Board does not agree, does not wish to direct the BLRA
to i ssue that name change certificate of occupancy, then we
woul d respectfully request that the Board direct BLRA to hold
its decision on that issue in abeyance until the Court of
Appeal s rules on the appeal of the revocation of the Perkins
certificate of occupancy.

I just want to very briefly nmention the |ega
i ssue of the standard of external effects. Although sections
801.7(a) and (j) state that uses permitted as a matter of
right are subject to the standards of external effects set
forth in Section 804, as far as issuance of a certificate of
occupancy, the regulations in BZA' s practice nake clear that
this requirenent only applies to building pernmits and although

801.7 refers to external effects standards, all 804 does is
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list the standards. The operative provisions regardi ng when
and how external effects are addressed is in Section 805 which
states that when filing an application for a permt for a use
permtted under 801.7, the applicant shall submit with the
application three copies of certain informtion

Now Waste Managenent reserved its rights with
respect to submittal of information regarding externa
effects, but did subnit that information to
-- with its certificate of occupancy application. And as wll
be shown by Messrs. WIson and Adol f, has continued, to conmply
with those requirenents.

In closing, it's inmportant to note that the
Queens Chapel facility is one of the very few solid waste
handling facilities that has not been taken to Court by the
District of Colunbia Government nor has it resulted in a
awsuit in Court against the District of Colunbia Governnent
by Waste Managenent.

There's a long history here of good faith and
wi I lingness not just to conmply with the regul atory prograns,
but also to cooperate with DCRA's efforts to bring solid waste
facilities into its regulatory systemrather than to fight the
system as ot hers have.

Now that's especially true with respect to
zoni ng issues. But the response from DCRA has not been
reci procal. Fromthe begi nning, Waste Managenment has pl ayed

by the rules despite the numerous rules changes in the mddle
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of the ganme inmposed by DCRA. Now we respectfully ask that
this Board make DCRA and BLRA play by the rules and require
themto issue the certificate of occupancy that Waste
Managenment applied for in 1995.

Thank you.

CHAI RPERSON REID: M. Mshkin, let ne ask you
a couple of questions. One, when you referred to these ads,
tell me what is it, how do these ads fit into your
presentation? These ads were --

MR. M SHKIN: Waste Managenent's 1995
application for a certificate of occupancy had two uses
listed. One was for a carting or hauling, termnal or yard.
And we believe that under common understandi ng, comn
dictionary and usage, historical usage, as denonstrated by
what appears in the Yell ow Pages, that the average person
woul d understand that hauling is a termthat could and woul d
be applied to solid waste.

Now t hat did not prevent Waste Managenent from
including in its application that it was specifically for a
solid waste handling facility, but we believe that because
these terns are so obviously associated with solid waste that
that means the category in the zoning regul ati ons whi ch nmakes
carting and hauling termnals and yards a use pernmitted, as a
matter of right, in a CMzone, subject to the standard of
external effects, neant that that is an appropriate category

for BLRA to have granted the certificate of occupancy.
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CHAI RPERSON REI D: And what was the category in
the Yell ow Pages that these ads came fron?

MR. M SHKIN: Rubbish and garbage renoval. So
these are trucks that haul and what the trucks do is they hau
solid waste froma residence or froma conmercial business to
a termnal or yard, a solid waste handling facility and then
they haul the solid waste fromthat termnal or yard to its
final disposal facility.

CHAI RPERSON REI D:  Was Waste Managenent |isted
in the Yell ow Pages under this category?

MR. MSHKIN: | believe Waste Managenment was
listed, although Waste Management woul d have been |isted under
the nanme Waste Managenment. That was the conpany's name so it
was -- it did not have haul in its nane at the time and it
does not now.

CHAI RPERSON REID:  No, no, my point is, you
don't know if it was listed in the Yell ow Pages under this
category, categorized with these other quote unquote sinmlar
types of conpanies.

MR MSHKIN. | cannot tell you that | know but
I would I would be amazed if it were not. | believe it was.
We can find that out and submit supplementally for you

CHAI RPERSON REID: | would think you woul d have
had that reflected in your exhibit.

MR. M SHKIN: Actually, we only highlighted for

the Board here the conpanies that use the term"haul” in their
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nane or in their ad.

CHAI RPERSON REI D:  Right, but by inference, if
' m understandi ng you correctly, you're saying that the
simlarity is blatant between Waste Managenent and these

conmpani es, notwi thstanding the fact that they did not say

"haul ," nonetheless, they are all sinmilar in their content.
MR. M SHKIN: Yes, Ms. Reid.
CHAI RPERSON REID: If | understand it correctly
MR. M SHKIN: Yes, right.
CHAI RPERSON REI D:  The point that you're

maki ng.

MR MSHKIN:. And as | said, if you wish | can
-- we can subnit supplenmentally for you if Waste Managenent
appears, as | believe it does, under the category Rubbish and
Gar bage Renoval, which | believe it does, we'll submt the
Yel | ow Pages listing for it.

So it would be in the sane category as these
ot her conpanies, yes.

CHAI RPERSON REI D:  Okay. Now ny other question
was you had requested in your presentation that the BZA
required that the BLA do what? Repeat that again.

MR. M SHKIN: That the BLRA issue the
certificate of occupancy applied for by Waste Managenent.

CHAI RPERSON REID: | don't know that we have

the authority to do that.
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MR. M SHKIN:. We are appealing an adverse
decision from BLRA. BLRA denied the application for a
certificate of occupancy and as we understand it, this Board
has the authority to correct the error of BLRA and order BLRA
to issue this certificate of occupancy.

CHAI RPERSON REID:  No, no, no. There was
somet hing el se that you referred to earlier

MR. MSHKIN:. Wth respect to the nane change?

CHAI RPERSON REI D:  Maybe so.

MR. MSHKIN:. Wth respect to the nane change
what we are asking for are two alternative forns of relief.
We are asking either that the Board order the BLRA to issue
that certificate of occupancy, as applied for, or if the Board
believes that it's inappropriate to do so because the appea
case is currently pending before the District of Col unbia
Court of Appeals that you order the BLRA to hold the decision
on that matter in abeyance until a final ruling by the
District of Columbia Court of Appeals, because if the Court of
Appeal s rules that the revocation was inproper, then the
Perkins certificate of occupancy woul d essentially be back in
effect, and therefore we would have been entitled to the nane
change. So it was not appropriate for BLRA to deny it
outright. W believe that the worse they should have done
woul d be to say we will hold our decision in abeyance unti
that appeal is resolved.

CHAI RPERSON REID: | see. COkay. | think | got
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alittle confused.

MR MSHKIN:. I'msorry if | confused you. |
was trying to conpress that argunment in as little tinme as
possi bl e.

CHAI RPERSON REID: Direct the BLRA and | thank
you for clarifying it for nme.

MR. SOCKWELL: M. Mshkin, in the description
of your requirenment or lack thereof to conply with standards
of external effects, you very specifically spoke to the fact
that Section 805 pertains only to applications for building
permts. | find that inconprehensible.

MR MSHKIN. We --

MR. SOCKWELL: The issue is that a certificate
of occupancy in the District of Colunmbia is called just that.
In other jurisdictions, the same is called use and occupancy
permit and other terms. For lack of a definition of permt
that limts it to only building pernit, there is nothing in
Section 805 that prevents a use as specified in Section 801.7
from being specifically and categorically required to respond
to external effects. 1In fact, in your statenments, in your
presentation, page 17, you mention and | speak only to the top
two lines, "the provisions of the building pernit or the
subsequently issued certificate of occupancy pursuant to
Section 805.3." Building permt is not the issue and
subsequently may fit your case, but it isn't in the regulation

as such. In fact, Section 805.3 does say the approved site
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pl an shall becone a part of the provisions of the building
permt or certificate of occupancy. O certificate of
occupancy does not say subsequent to the issuance of the
building permit or having to do with the construction
followi ng a building permt having been issued. So in other
words, a certificate of occupancy in this case could be your
permt to occupy a previously existing facility for the
purpose i ntended. That purpose would be for a hauling
facility. It could be for whatever, but since your hauling
facility is actually in section 801.7, it would cone under the
requi renments for external effects and once you subnit your
external effects letter, the District of Colunbia could
require you to go further, based upon the requirenents that it
sees fit to prove that provision of external effects nediating
facilities and/or operations have been put in place.

MR. M SHKIN: We agree that the use that Waste
Managenent sought is subject, it is a matter of right use that
is subject to the standard of external effects. The only
question in our view was whether that information was required
to be subnmitted with the certificate of occupancy. |
understand that you can characterize the certificate of
occupancy application or certificate of occupancy as a permt.
We understand that the practice in the past of BLRA was not to
require the information with regard to external effects for a
certificate of occupancy application, but only to require it

when there was new construction invol ved.
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However --

MR. SOCKWELL: That would be an inplenentation
i ssue on their part, but would not speak to the validity of
the | aw.

MR. M SHKIN. Okay, and in any case, we do
agree that the actual substantive requirenments of externa
effects are applicable and Waste Managenent out of an
abundance of caution did subnmt information with its
certificate of occupancy application in 1995.

MR, SOCKWELL: But you have stated in your
docunent ati on that Section 805 only pertains to applications
for building permits which is incorrect.

CHAI RPERSON REI D:  Any ot her questions, Board

Menmber s?

COVWM SSI ONER HOOD:  Not at this tine.

CHAI RPERSON REI D:  Okay. Thank you.

MR. M SHKIN: Thank you

MR. WLSON: If | might just take a monment, M.
Sockwel I, if | could just address very briefly the point you
were making. | appreciate your reading of those provisions
and quite frankly don't dispute themat this point. | think

what's nost inportant is we agree that we nust neet the
standard (a), and (b) we did, in fact, nake a witten

submi ssion at the tinme our application was subnmitted and
respectfully agree with your point, but from our standpoint we

do not wish to nake the focus for Waste Managenent's vi ewpoi nt
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of this -- of how we interpret that specific regulation. W
think conpliance ultimately with it and as you have
interpreted it, we, in fact, do nmeet that standard and so
just want to say | appreciate your education of us on the
matter.

MR. SOCKWELL: | have one other question which
is merely one of docunentation. The certificate of occupancy
application copy which is shown within the files that we've
received is one that was prepared, but not submitted. This is
not a submitted copy. This is nerely a prepared file copy
fromyour own records. |Is there a copy avail able that shows
that this was actually submitted to the District of Col unbia
and went through at |east the intake process?

It would have signatures on it.

MR. M SHKIN: We have a copy of a letter that
was the transmittal letter. W have a copy of the letter that
was the transmittal letter submitted on Novenber 21, 1995 that
is -- receipt is acknow edged by the certificate of occupancy
counter. But | believe that the signed copy of the -- the
bottom part that's filled out by the information desk is in
t he possessi on of DCRA.

MR. SOCKWELL: Generally, the certificate of
occupancy counter doesn't give you transnmittals back when you
subnmit certificate of occupancy applications. They do give
you recei pts for paynent.

MR. M SHKI N:  Yes.
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MR, SOCKWELL: And they do indicate specific
items such as the zone and other things on the application. |
woul d have preferred to see a docunent that had been
registered with the District rather than one that cane
strictly out of your prefiling records.

MR, WLSON: If | might respond --

MR. SOCKWELL: It would be nmuch nore
appropri ate.

MR. WLSON: We hear you, M. Sockwell, and if
the Board will give us permission to keep the record open
what we'd like to do is go to DCRA and get the copy that
reflects the signatures.

VWhat | would like to state is this particular
transmittal copy that M. M shkin has described, does show a
date, does show the date clearly as 11/21/95. The earlier
copies we subnmitted to you as | indicated and as you know, you
know t hat of course, did not. So we're alnost there and we
intend to get there, so with the Board' s perni ssion we woul d
like to seek to go to the DCRA to obtain a copy of the signed
versi on.

We appreciate your desire to have this record
as clear and as accurate as possible.

CHAI RPERSON REI D:  Thank you.

MR. WLSON:. What we'd like to do now with the
Board's permission is M. Adol ph is going to make a

presentation and what he will do, of course, as | nentioned
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earlier, describe our process there and describe what our

business is. | think it will be helpful. W think it could
be done -- |'ve asked himto shorten the presentation from
what we had planned previously. |In order to expedite the
matter, 1'1Il do something very unlawer-like. Wat |1'd like

to do is allow himto nake that presentation quickly with as
few questions as possible fromme so that | don't slow that
presentation down and maybe if there are a few questions to
clear it up at the end of his presentation | will do so.

Oovi ously, any time the Board wi shes to
i nterrupt and ask hi m questions, please do so.

CHAI RPERSON REI D:  Okay.

MS. RAY: The District has one objection to M.
Adol ph's -- I'"msorry, Anita Ray on behal f of the Governnent,
has one objection to M. Adol ph's presentation and that it
goes to relevance. This issue as Ms. King has so aptly put is
about whet her the date, what regul ati ons shoul d Waste
Managenent be subject to and it goes to whether they were
entitled to a Cof Oas a matter of right when they issued the
application. It doesn't go to howthe facility is run. This
is atrash transfer station. W know what it is. None of
that is relevant to the |egal issue of whether they're
entitled as a matter of right or whether their operation fits
within carting or hauling or as WAaste Managenent woul d put,
that these are traditionally accepted terns that people should

know is a trash transfer station. And unless M. Adol ph can
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speak to that, telling us howthe facility is operated really
has no rel evance to the issue here of whether they are subject
of the old regul ations, the new regul ati ons or whether they
were entitled to a C of Oas a matter of right based on their
application filed 11/21/95.

We al ready know the standard of externa
effects does apply to them which we submit requires you to
| ook at nmore than just words on an application, so we don't
believe that M. Adol ph can speak to that issue and therefore
object to any presentation that he woul d make.

MR, WLSON: M. Reid Cross, may | address that
briefly?

CHAI RPERSON REI D:  Yes.

MR. WLSON: W've waited al nost four years and
we appreciate this Board' s indul gence of us.

CHAI RPERSON REI D:  What | was about to say was
that | think that in your introduction for M. Adol ph you
stipulated that in the interest of tine that he would
basically give us the salient points and those issues that
pertains specifically to this case without digressing into a
| ot of extraneous information that we probably already have in
the witten submi ssion, so | would overrule that objection

MR. WLSON: Thank you. W promise to nove it
al ong.

VICE CHAIR KING Madam Chair, is M. Adol ph

going to speak to the legal issue which is really all that's
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before us?
CHAI RPERSON REI D:  That's ny under st andi ng.
VICE CHAIR KING So he's going to speak to the
| egal issue, not a description of the facility and how it

operates, but he's going to deal with the |egal issue?

CHAI RPERSON REID: | would not think that his
presentation was going to be specifically -- | was not going
to contain himthat rigidly. | felt that in regard to the

external effects, and given the fact that we have a trenendous
anount of material in our files in opposition, that he was
going to speak to that aspect in the operations.

M5. RAY: Madam Chair --

MR. BASTI DA: Excuse ne, Madam Chair --

CHAI RPERSON REID: Wait, wait, just one second.
One at a tine.

MS. RAY: Madam Chair, | think that the
objection raised by the Governnent has -- is a valid one that
doesn't get us where we need to go in terns of the issues at
hand.

CHAI RPERSON REI D:  Thank you. M. Bastida?

MR. BASTIDA: | was just trying to call your
attention that your |egal counsel wanted to advise you

MR. WLSON: My | nake one suggestion as a
conprom se?

CHAI RPERSON REI D:  Okay.

MR. WLSON: What | was going to suggest, we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

hear you very clearly. W also understand that there are
obvi ously members of the comunity who may wi sh to speak pro
or con. We thought that |earning something about where it's
| ocated, how it's operated night be helpful for the Board in
meki ng its decision.

What we can do if the Board would prefer
followi ng up on questions related to external effects which
are clearly relevant, we thought it nmight be helpful if M.
Adol ph coul d make a presentation that addressed those points.
Clearly, a legitimate concern in granting and deterni ning
whet her or not we're entitled to an application as M.
Sockwel I, | though, very eloquently put it is whether or not
we're neeting those effects. And so | think a brief
presentation on this would be appropriate.

CHAI RPERSON REI D:  Okay, | think all things
consi dered --

VICE CHAIR KING Excuse me, Madam Chair, could
| speak to that point before you make a ruling?

CHAI RPERSON REI D:  Sur e.

VICE CHAIR KING It seens to ne that what M.
Wlson is asking is to argue the case for a special exception
wi thout adnmitting that he needs to argue the case for a
speci al exception. What we're here to do is to deternine
whet her or not the BLRA properly or inproperly did one thing
or another and the Perkins this and I nean how they are

operating and whether they conply with current or previous
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standards is not at issue here. |I1t's a |legal question of
whet her DCRA acted properly in handling their applications.

CHAI RPERSON REI D:  Okay.

VICE CHAIR KING And how they operate, whether
they meet the standards that existed in 1995 or that have been
promul gated for a special exception and so forth is not the
case before us. That -- if we deny their application or their
what ever we've asked for --

CHAI RPERSON REI D:  Your point is well taken

VICE CHAIR KING -- Their appeal is --

CHAI RPERSON REI D:  Your point is well taken
Ms. King.

VICE CHAIR KING -- Then we hear all of that,
but not now.

CHAI RPERSON REI D:  And al so, counsel, as well
as M. Bastida's position | think that given that | wll
change ny ruling on the objection and sustain it.

VWhat we will do is allow M. Adol ph to speak
and allow the Board Menbers to elicit from himany information
we feel that we need in regard to your operations or any of
t he other aspects that we feel his presentation nmay be | acking
in as well as we will vigilantly listen to his presentation
and we will -- we can interrupt himif we feel that he's going
into areas that are not necessary at this tine.

MR. WLSON:. Quite frankly, Madam Chair, having

heard the comments of the Board, | think what we m ght do at
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this point is to not call M. Adolph at this point and if

i ssues are raised by any Board Menmber about our operations, if
any Board Member has a question about external effects, we're
prepared to answer. One concern that we had so you understand
why the external effects was inmportant to us is (1) we wanted
to make clear that we agree that external effects apply, and
(b) that we conply.

CHAI RPERSON REI D:  Okay.

MR. WLSON: Third, there's a possibility that
you could say we were entitled to our C of O but arguably
remand to see whether or not we nmeet with external effects.
And our point is at the time we applied for C of O we
submitted that information and it's been over there for four
years. And so, in our view, a decision either has been nade
or should have been nade on whether or not we neet those
st andar ds.

CHAI RPERSON REID:  All right.

MR. WLSON: But hearing that, we will hold
presentation of M. Adol ph in abeyance --

MR. G LREATH: Madam Chair, it seens to me that
if we do not permt M. Adol ph to speak, if we have other
Wi tnesses and their argument is to say that they think the
appeal should be dism ssed or sonething and their argument is
they're not neeting the external effects requirements, so we
say they shouldn't talk either because it's not relevant?

CHAlI RPERSON REI D: What we said, M. Gl reath,
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was we did not deny M. Adol ph the right to speak. Wat we
said was that we would allow himto speak, however, that he
woul d keep his remarks germane to the | egal question that's
before us today and M. WIlson then withdrew M. Adol ph as a
Wi t ness.

MR. G LREATH: Ckay, so it's their choice

CHAI RPERSON REI D:  Their choi ce.

MR. WLSON: Let ne say this, | do appreciate
M. Glreath's point. MW wife would tell ne what's good for
the goose is good for the gander and so we are prepared,
obviously, not to go into these types of facts, but on the
understanding that that sanme rule is going to apply to the
Government's presentation and to the comrents fromthose in
the community. They're going to talk about the | aw and not
about the inpact on the conmunity. |If that's the way it is,
so be it.

COWM SSI ONER HOOD: | believe that we need to
be even across the Board, Madam Chair. While |I do have some
gquestions that pertain to that, | don't knowif this is the
correct time and | do have to concur with Ms. King right now,
if we could speak to the law. But on the other hand,
personal |y have some questions that would deal with M. Adol ph
testifying, but I don't know if this is the appropriate tinme.

CHAI RPERSON REID: Well, we do have a segment
when there's rebuttal by the Appellant and after we've heard

the entire case, if you note your questions that come out
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within the proceedings, then that is another opportunity, as
wi ndow, to be able to address any questions that you may have
at that tine.

COVM SSI ONER HOOD: | just wanted to put that
out there because as M. WIlson said, | want to make sure
we're even across the board.

MR. WLSON: Thank you.

MR. SOCKWELL: Madam Chair, | do believe that
testi mony by M. Adol ph could be substantial to determning
the direction that this case will take.

VICE CHAIR KING In view of ny coll eagues
opinions, I will withdraw my objection to M. Adol ph
testifying.

CHAI RPERSON REID:  So what did we do, just go
all the way around, back to where we began?

MR. WLSON: | think we did, but please know,
we did this out of respect for the Board.

CHAI RPERSON REID: M. WIlson, M. WIson, now
that we've gone fromthis extrene to the other extrenme and
we' ve kind of like beat it to death --

MR WLSON: W're still going to make it
short.

CHAI RPERSON REID:  Make it short. Just nmke it
short.

Al right, M. WIlson?

MR. WLSON: Excuse nme one nmonent, if | might,
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pl ease?

CHAI RPERSON REI D:  Okay. We've got a sidebar

MR. WLSON: Thank you, Your Honor. We're

prepared to go forward.

you swear

begi nni ng.

M. Adol ph? Do we swear the witnesses or do

the w tnesses.

CHAI RPERSON REI D:  Everyone was sworn in the

VI CE CHAIR KING No

MS. PRUI TT- W LLI AMS:

no.

No. They were sworn

probably at the beginning of the first one. But |I would

suggest we do it

in case we have witnesses today. So anyone

who is going to be testifying on this case could you pl ease

stand and

bef ore.

seat ed.

or stand?

prefer. |

rai se your right hand --

CHAlI RPERSON REI D:. Who has not been sworn

(W TNESSES SVORN. )

M5. PRUI TT- W LLI AMS:

Thank you. Pl ease be

TESTI MONY OF RONALD B. ADOLPH

MR. WLSON: M. Adolph, do you prefer to sit

MR. ADOLPH: At this point, | don't know what

"I'l just try to be hel pful

down is probably the best thing for

(202) 234-4433

and be brief and to sit

me to do.

VWhat | wanted to do and | guess | should start
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by stating ny name again for the record is Ronald P. Adol ph.
I"'mthe Division President for Waste Managenent of G eater
Washington. | hold a degree in civil engineering and |'ve
been in the field of construction of solid waste nanagenent
for the last 18 years.

I was going to speak pretty extensively from

t hese boards and would like to, | guess ny thought was to nove

themcloser. | don't know if you can see them or not.

VICE CHAIR KING Can't see a thing.

MR. ADOLPH: Ckay, well, naybe we can do that
very quickly.

(Pause.)

MS. PRU TT-WLLI AMS: Excuse nme, M. WIson,
will you be able to supply that for the record?

MR. WLSON: Yes, we'll make these -- yes.

MS. PRU TT-WLLIAMS: WII you be able to have
reduced size? That would be very hel pful.

MR. WLSON:. We have a booklet of reduced size
phot ographs for each of the Board Menbers.

MS. PRU TT-WLLI AMS: Okay, which is actually
what they will be seeing here?

MR. WLSON: Yes ma'am

M5. PRU TT-W LLI AMS: So everything that
they're showing here will also be in your booklet?

MR. WLSON: If there is an exception we'l]l

either nmake a reduced sized one or make available to you the
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| ar ge one.
MS. PRU TT-WLLI AMS: COkay, great, thank you
MR. WLSON: | don't want to act prematurely,
but at the conclusion of this presentation we'll nove the

adm ssion of these exhibits.

CHAI RPERSON REI D: M. Adol ph, approximtely

how much tinme do you think you'll need because you all are
over tine.

MR. ADOLPH: |'m going to be hopefully very
brief, maybe 10, 15 minutes in that range, | believe.

CHAI RPERSON REID:  And you think you can hold
it to 107?

MR. ADOLPH: | will make every attenpt to do
that, ma' am

Can you hear me okay?

CHAI RPERSON REID:  Onh yes, very nuch so.

MR. ADOLPH: | just want to make a brief
statenent and I'Il get right into it. Wast e Managenent is
the I argest and nost efficient solid waste conpany in the
worl d, serving residential, comercial and industrial
custoners throughout the United States. W operate landfills,
recycling facilities, collection operations and transfer
stations. And of course, we manage the transfer station at
2160 Queens Chapel Road here in the District.

The site is currently owned by Caslin and

Associ ates. | took over the Washi ngton operations about cl ose
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to five years ago, just about the same tine our conpany began
to manage the facility, so I'"'mvery famliar with the
oper ati ons.

VWhat 1'd like to do in just a few m nutes of
your time and | appreciate the opportunity to speak to you is
just orient you to the site where it sits, briefly describe
what goes on there and very inportantly how we conply with the
standards of external effects. And if you have any questions
"'l be happy to answer them

So let ne start by -- I'"'mgoing to try to hold
this with ne so you can hear ne. On this board, you can see
the major artery, New York Avenue, up in the top |efthand
corner. And this is Bladensburg Road. This is the corner
here of Bl adensburg and New York Avenue. This direction is
goi ng towards downtown and this direction is going out Route
50 and B-W Parkway. |f you cone up Bl adensburg Road, you're
headi ng north, come under the underpass and the first |efthand
turn will put you on Queens Chapel Road which is this road
that runs along here. Qur facility sits just at the
i ntersection of Queens Chapel and the railroad tracks. This
is our facility that sits in this square here.

MS. PRU TT-WLLI AMS: Excuse ne, M. Adol ph
for the record, is that in here too?

MR. ADOLPH: This particular shot is not

MS. PRUI TT- W LLI AVS: Shot is not in here.
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MR. ADOLPH: [|I'mnot going to spend a | ot of
time on this. It's just a quick overview to get the mgjor
roads and then we'll go to this photo which is the third photo
in the booklet.

MS. PRU TT-WLLI AMS: Thank you.

CHAI RPERSON REID:  You will submit that for the
record?

MR. ADOLPH: Yes, we wll.

CHAI RPERSON REI D:  Okay.

MR. ADOLPH: One of the things that's
i nteresting about looking at this shot is that you can see
ki nd of what's going on here in the whole community. You see
New York Avenue. You see rail running along here. This is

actually freight rail that runs along here. This is passenger

rail. And then Queens Chapel. You can al npst see a nice
little triangle here between the two rail |ines and Queens
Chapel. And if you note, everything on this side of the rai

is pretty nuch gray indicating industrial and commercial uses.
You have the Metro barn. You have a bunch of businesses and
operations, a concrete plant, a nunmber of businesses on this
side. And on this side of the rail line, you see a |lot of
green, indicating the residential community. Not to say there
aren't sonme comercial uses on this side of the rail, but for
the nost part there is a natural barrier between the

i ndustrial uses and the residential uses and you ki nd of see

that in cities all across the country, rail lines denoting
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i ndustrial -- a break between the industrial use and the
residential use.

Now you go to the third photo, you can al so see
this shot in your booklet. This is a shot of Queens Chape
Road running right along through the niddle of the photo. So
Bl adensburg Road would be at the top and our facility again,
here it is blown up, sits in this location. W actually own
or actually manage fromthis building and this building and
this yard. These three pieces make up Northeast Transfer
This is actually the corner of Queens Chapel Road and Adans
Place that it sits on the corner of. Along Adanms Place there
are several businesses. As was stated earlier the closest to
us i s Custom Machinery that sits just here in front of one of
our buildings. This building used to be operated by a
prof essi onal records storage. It now is vacant and for sale.
These two buil dings are operated by an auto body supply
conpany in this location. And these are four lots that are
pretty much vacant al so, used to be operated by a paint
conmpany and sone ot her busi nesses.

Thi s business also on the corner is also a
vacant property for sale. So there are basically two
operating busi nesses al ong Adans Pl ace that we interact wth.
Al ong Queens Chapel Road there's a new concrete batch plant
that came in after we were in place that sits across the
street. This used to be another transfer station operation

back in 1995 when we first came and was a pretty badly, pretty
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poorly run operation that sat in this location and there are a
nunber of businesses al ong Queens Chapel

This is a bridge that actually goes across the
rail line fromthe industrial side to the residential side.
You do see this site which operates here. |It's operated by a
conmpany call ed Rogers Brothers and it's pretty nuch an open
air construction and denolition site that is a very different
operation than what we do in terns of an enclosed trash
transfer station.

The residential conmmunity, the closest to us is
well over 300 feet and it begins here.

CHAI RPERSON REI D:  Approxi matel y how many feet
woul d you say that is?

MR. ADOLPH: It's in excess of 300 feet and
don't have the exact measurenment. | can't say any nore
definitive than that. | just don't know, but it is over 300
feet and the reason why that is is we knew t hat when we were
reviewing the text, the proposed text amendments and the fact
that they were proposing 300 feet and we knew that we exceeded
300, but I do not have an exact footage to give you

COW SSI ONER HOOD:  Madam Chair, | --

MR. ADOLPH: It's less than 500 feet if you're
aski ng that.

COWM SSI ONER HOOD: | would like to recomend
that we use the base book so we can make sure that -- so we

won't have to approximate. But that's okay, the base book to
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find out what the distance is fromthe facility to the nearest
resi dent.

CHAI RPERSON REI D:  You want staff to ascertain
that or do you want themto subnmit it?

COWM SSI ONER HOOD: Staff could do that, right,
whoever can help us --

MS. PRU TT-WLLIAMS: |If the Applicant has a
scal e drawi ng, that would be helpful. |It's hard to do from
t he phot os.

I's that from base --

MR. ADOLPH: This is base.

COWM SSI ONER HOOD:  Ckay.

MR. ADOLPH: So again just to very quickly |ook
at this, what's highlighted in yellow is our operation. This
is Adams Pl ace, Queens Chapel Road, this is the rail. And
residential would sit --

CHAI RPERSON REI D:  Why don't you turn that --

MR. ADOLPH: Same orientation?

CHAI RPERSON REI D:  Yes, same orientation so we
can see it better.

MR. ADOLPH: This is Queens Chapel running up
and down.

CHAI RPERSON REI D:  Ri ght.

MR. ADOLPH. So you have --

VICE CHAIR KING But according to this one

this is the one where we can see the residential --
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CHAI RPERSON REI D:  Same orientation.

COWMM SSI ONER HOOD: | just basically want the
scale. W need the scale, that's all, that's all |'m asking
for.

MR. ADOLPH. That's about as close as |'m going
to get it to that.

CHAI RPERSON REI D: At |east we're | ooking at
the sane orientation.

MR. ADOLPH: Right.

CHAI RPERSON REI D:  The residential area is --

MR. ADOLPH: Right, this is rail, rail, Queens
Chapel Road, coming down across, past us, across the bridge,
down into the residential site which is over here. W are
measuring from--

VICE CHAIR KING What's the scal e?

MR. ADOLPH: The building -- the face of the
bui | di ng.

COVM SSI ONER HOOD:  You're supposed to measure,
| believe, fromthe lot I|ine.

CHAI RPERSON REID: M. Adol ph --

MS. PRU TT-WLLI AMS: You neasure fromthe edge
of --

CHAI RPERSON REI D: M. Adol ph, this question is
fairly inmportant.

MR. ADOLPH: Yes ma' am

CHAI RPERSON REI D: Because that has sone basis
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for the decision that we make, so | don't want that to be
trivialized. 1 need to know specifically how far your
facility is fromthe residential area. You're a civi
engi neer.

MR. ADOLPH: I'ma civil --

CHAI RPERSON REI D:  You can't | ook at that and
ascertain that for us?

MR. ADOLPH. | could, ma'am if | had a scale,
but I don't.

MS. PRU TT-WLLI AMS: What do you need, an
engi neering scal e?

CHAI RPERSON REID: Isn't that a scal ed draw ng?

MR. ADOLPH: It mmy not be.

MS. PRU TT-WLLIAMS: Do you need an
engi neering scale or an architectural --

MR. ADOLPH:. Let ne see if | can add up sone
di stances for you because it's --

MS. PRU TT-WLLIAMS: M. Adol ph, | have scal es
for you, that's what |'m asking. Do you need engi neeri ng,
architectural or netric.

MR. ADOLPH: | need to know what the scale is -

M5. PRU TT-WLLIAMS: Scale is on the draw ng.
MR. ADOLPH. Was the drawing blown up in scale
or just to fit the sheet. If it's blown up just to fit the

sheet, then you're going to have to take a neasurenment and
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approxi mat e.

COWM SSI ONER HOOD:  Madam Chair, | didn't ask
that question for us to bel abor the point now, but | mean
before any final decision | wuld Iike to have the scale.

CHAI RPERSON REI D: Leave the record open for
you to subnit a scaled drawi ng showi ng the --

MR. ADOLPH: | think the easiest thing to do is

CHAI RPERSON REI D: -- distance of the
residential area fromyour facility.

MR. ADOLPH: |'m sorry, Madam Chair.

COWM SSI ONER HOOD: Al so, Madam Chair, | would
like for also us to come up with what the scale is as opposed
to M. Adol ph.

MS. PRU TT-WLLI AMS: You nean you would |ike
for staff to provide you a draw ng?

COWM SSI ONER HOOD:  Exactly. | would like for
M. Adolph to do it also and also staff.

CHAI RPERSON REID:  All right, thank you.

COWM SSI ONER HOOD: That's fi ne.

MS. RAY: Excuse ne, the Governnent just wants
to note one snmall objection. For a nmonent here |I'mfeeling
like we're in a use variance hearing and al though the Board
has overrul ed our previous objection that M. Adol ph should
testify and that's fine, or present a presentation, but if

we' re just deciding whether what they put on their application
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at the tine, entitled to a Cof Oas a matter of right, is to
me kind of getting away fromthe i ssue by us going to scale
and all that. That's alnpst getting to where they shoul d,
what they could have done when they were given the decision
was cone here for a variance and they chose not to do that and
we' re al nost giving himthe benefit of that w thout having to
do it. And so the Government just needs to note another
objection that the scale and all that stuff still -- does it
go to the issue of whether the Zoning Admi nistrator was
correct in denying themand directing themto you which now --
whi ch you woul d be doing this very --

CHAI RPERSON REI D:  Okay, point well taken.
Sustai ned. However, the Board Menbers have made a request and
we would like to have that request honored.

COWM SSI ONER HOOD: Al so, Madam Chair, when |
said | wanted to hear from M. Adol ph, the point is wel
taken, like you said, but | also don't want to be going into
somet hing that we shouldn't be going into at this time. MW
comment at that time was strictly to just let you know, up
front, that | was eventually going to get around to the point
of asking M. Adol ph some questions when we had the tinme, to
keep it even across the Board because of the statement that
M. WIson had nade.

CHAI RPERSON REI D:  Okay.

COWM SSI ONER HOOD: That's all | was sayi ng.

don't want to get into something that we don't necessarily
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need to get into.

MR. ADOLPH: Sure. And | think the point is
wel | taken by counsel and we didn't conme prepared to go
through a detailed zoning analysis of where we sit on the regs
that applied after our application, but that's fine. It gives
us an idea.

The facility itself, sonme of the things to
poi nt out, because it speaks -- I'll go right to the point at
hand, which is actually the conpliance with standards of
ext eranal effects.

Wth respect to the standards we submitted with
our 1995 C of O as M. WIlson and M. M shkin have nmentioned,
how we intended to conply, whether or not --

MR. SOCKWELL: M. Adol ph, before you go with
conpliance to standards of external effects, just explain what
you do in the facility.

MR. ADOLPH: Ckay, that's fine. Be happy to do
t hat .

In the facility itself -- | want to -- 1"'1lI
start it this way and nake a couple of points. The first
thing that I want to nmention is that in agreenment and
di scussion with the community, we nmade a deci sion that
different than how the site operated before we got there, that
we would only feed this site with trucks from Bl adensburg
Road.

So, the first thing to note is that as we
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tal ked about that natural barrier of being the rail, all the
trucks that cone with trash to this facility or come to take
trash away fromthe facility all cone from Bl adensburg Road
So, they would come down Queens Chapel Road, and a collection
vehicle, a garbage truck, if you will, would come down Queens
Chapel and make a left-hand turn into the yard.

Once it gets in the yard, the trucks actually
line up in a circular manner, and they go on to a scal e that
sits here at a scale house. Those trucks will weight in, and
we record by conputer an inbound weight, and we direct those
trucks through this opening into this enclosed structure.
This building that sits here is the building where we actually
conduct the operation.

The truck goes into this enclosed buil ding and
actually raises the bed and tips its load onto the floor, and
thus the term"tipping floor." There are about three or four
gentlemen at any given time in here that direct trucks for
safety and i nspect |oads.

As these trucks cone in, because of the nature
of our business, although every contract we have with every
conmer ci al customer, residential custoner specifically states
what can go into municipal solid waste collected trash and
what can't, we know that fromtime to tine people
unfortunately place things that are inappropriate in the trash
anyway.

So, we have three or four spotters in here that
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spend all day |ong just |ooking through the trash, [ooking to
see if there's anything that mght |ook |ike nedical waste,
some other sort of special waste that should not be in the
trash, and if we find that stuff, that stuff is pulled to the
si de and handl ed separately.

The trash is tipped onto the floor, and there
are two pieces of heavy equi pment inside this building. One
is a front-end | oader that pushes trash fromthis end of the
buil ding down to this end of the building. And the reason why
that is, as you can see, there's a tractor trailer heading in
in this picture. This is the end of the building where we
| oad the outbound trash. The front-end | oader pushes that
trash down and creates a pile.

And there's an excavating piece of equipnent.
It's just a big -- looks like a crane, and it has a grapple,
| ooks like a big hook, and it just pivots back and forth, and
all it does is pull trash up out of the pile, turn, and drop
it into the top of a tractor trailer, of a trailer. Al
right?

The i nbound vehicles -- stick with those for a
second -- once it tips its load, it comes back out into the
yard, goes back up on the scale, and we record the enpty
weight. And then that vehicle exits. When it gets to this
exit, there's a sign that says "no left turn." W have people
that monitor that. W never have any of our trucks that |eave

this facility nake a left turn and go across this bridge into
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the residential neighborhood. They all nake a right-hand
turn, go down Queens Chapel, and proceed back to Bl adensburg
Road and about their business.

Agai n, when these trucks cone in, they're asked
guestions at the scale: Have you been anywhere where you
coul d have picked up any medi cal waste or any other kind of
waste? Those questions are asked. |[If there's any question
then those trucks are given special attention inside the
bui | di ng.

The out bound vehicles al so cone down Queens
Chapel Road. They turn left on Adams Place, and if it's a
situation like this where relatively light at this tine, that
truck will pull directly into this portion of the building and
sit there to be | oaded.

If there are already trucks here -- in this
pi cture, you can see two trucks com ng out and one heading in
-- then what we can do is we have made arrangenents -- and
this is something different also than from when we first got
there -- we own half of this driveway, and we | ease the other
hal f fromthis building.

So, we can control this driveway, and we
actually bring trucks down past our buildings into this
driveway, and you can see three of themsitting here. W can
gqueue up a stack of trucks along this driveway.

So, one of the main things that we | ooked at

correcting is when we got there, there were trucks queui ng up
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on the road fromthis direction across the bridge, queuing up
fromthis direction on Queens Chapel, lined up on Adanms Pl ace.
Al'l vehicles, as they come to our site now, inbound vehicles
can queue up in the yard, outbound vehicles, along this
driveway, and we feed themin under our managenent team out
there that operates the facility.

You asked why we do this. W basically reduce
trash on about a five to one basis; meaning, for every five
smal | vehicles that come in, we fill up one tractor trailer
That's about what it averages. So, we nay have about 180 to
200 trucks in any given day conming to this facility. Those
are trucks that are operated by Waste Managenment and ot her
i ndependent haulers and carters here in the District of
Col unbia. And we reduce those to about 35 to 40 outbound
vehi cl es.

One of the things that we want to know t hat
this is sonething that goes on in every city across the
country. The reason being is that landfills, which is the
primry way we di spose of trash in this country, is normally
in an area where there's a |lot of cheap land. That tends to
be rural areas that are far fromurban centers. |If the
landfill is not far or if there is a final disposal facility
that's not far, then these inbound vehicles can go directly to
the final disposal facility. But if they are a great
distance, like the landfills down in Virginia, for instance,

then we would have to put six times, or five or six tines as
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many trucks on the road to send all those trucks on a six-hour
turn down to a landfill and back. It would add a great dea
nor e expense to the operation, which would be passed on
obviously to the people that we do business with and throw the
cost of trash out of whack in the District of Colunbia.

VWhat | guess | want to say is that there's a
system of di sposal throughout the country. You have
landfills, waste energy plants, final resting places, and
anypl ace where you can't there and do that in an efficient and
an econom ¢ manner, transfer stations pop up, and that's a way
to get there.

Transfer stations have been in the District of
Col umbia for years, as M. M shkin spoke to, all this trash
used to go through the District's transfer stations. And in
the m d-90's due to some |legal ranmifications and other
decisions, the District ceased to take this trash. So, then
somet hi ng had to be devel oped, and that's how private transfer
stations started to pop up, and at that time, we entered into
the process of trying to get this facility and other
facilities by other conpanies properly licensed and permitted.

That essentially is the operation that occurs
at Queens Chapel Road.

CHAI RPERSON REID: Are you -- does that
concl ude your presentation?

MR. ADOLPH: | just wanted to make a couple

comment s about external effects, if | can, all right?
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CHAI RPERSON REID: All right.

MR. ADOLPH: Under section 804. -- under the
Scope of Standards for External Effects, 804.1 thorough 804.7,
all speak to sound -- and I'Il just group themall together
and nmake one statement. They tal k about unl oadi ng, transfer
processi ng, and | oadi ng operations, the sound that that makes.
It talks about intermttent sound. It gives an octave band
chart to neasure sound, and it tal ks about sound generated at
the zone boundary I|ines.

We have addressed all the sound considerations
by tightening up and redoing this building. This building had
br oken wi ndows, had doors nissing, had openings in the block
wal I s and concrete. W took care of all that stuff, and we
have -- we contained the sound in that building within |evels.
We haven't had any conpl aints about sound emanating fromthe
structure. So, we nonitor sound by keeping the building
operating in the way it shoul d.

The next section was 804.8, which is the
Ri ngel man Snmoke Chart, it doesn't really apply. W don't
incinerate trash. W don't do anything to create a |level of
smoke that we would have to neasure, and | think, if |
remenber correctly fromour report, it's like a level two on
the Ri ngel man Snmoke Chart.

804.9 speaks to Key Point, O fensive Odors at
the Zone Boundary Line. And I just want to state that |'m

tal ki ng about what the regul ati ons say, and the regul ati ons
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tal k about the zone boundary lines. So, if you go to the
boundary of the CM zone, which basically takes you over here
to the residential area, we are well within conmpliance in
terms of controlling odor within the zone boundary I|ines.

We go nuch further with odor, because it's a
key issue. W have installed a negative air pressure system
in this building. | can get into all the details of how it
wor ks, but suffice it to say, it filters for dust, and it
filters for odor. |It's state-of-the-art. You will not find
one in any other transfer station in this city. You won't
themin many transfer stations across the country, but it's
somet hi ng that we suggested and we put in here and we're
utilizing at this facility.

We al so have another system of dispersing a
deodori zi ng agent that actually breaks down odor nol ecul es and
then adds a light fragrance. W have 84 nozzles within this
bui |l di ng, and we have nozzles all around the perineter

And I'll say this to you, point blank: |'ve
been out in that -- working with this facility for five years,
and when | got there, we had conplaints from sone of the
citizens. | have not and we have not, at our facility,
received a conplaint froma resident in this conmunity in wel
over a year and probably | onger

Now, that's not to say that -- you know, we
tal k about the regulatory structure and what goes on with

that; that's something different, and we can speak to that.
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But in terms of working with the residential neighbors, our
conmer ci al nei ghbors, we have not had a conplaint fromthe
residential group.

The | ast part of the external effects, 804.10
through 13 speaks to funmes, dust, glare, and ground vibration
There, again, we don't do any incineration, so the glare and
the funes are not really an issue. There is not any excessive
ground vibration to speak of.

In ternms of dust, when we got there, this whole
yard was basically a dust bow. The floor had broken down
conpletely inside the building. The floor has been restored
i nside the building. This yard has been conpletely repaved.
Proper storm drai nage systens have been put in to carry the
washwat er off this floor. Another way we control odor is by
washi ng down this floor on a periodic basis. Those are the
things that we do to control dust and odor

I think that the key thing to note also is that
this is not a final resting place for trash. Trash cones into
this building, and it stays, on average -- once a truck is
dunped, that trash stays in our facility for approximtely 120
m nutes, and it's gone. And by the end of the day, all trash
| eaves this building. The building is swept clean, and it's
ready to go for the next day. And that's the main way that we
keep odor and external effects to a mininumwth this
facility.

In termof just -- if |I can -- if you'd just
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bear with me one nonent -- in ternms of the comrunity, | just
want to say a little bit nore; that we have been in contact
with the ANC over the years. W' ve been in contact with
Woodri dge Civic Association. W' ve been in contact with

i nformal groups -- the Douglas Street Block Cl ub, Langdon

El ementary School, the Dwi ght Mseley Menorial Fund, and we
were instrunental in doing a bunch of things with themin
terms of restoring the parks. W've worked with everybody out
t here.

We' ve worked with comercial businesses, and
we're prepared to show, if it hasn't already been entered;
maybe the attorneys have already entered it into evidence --
that we have support out there. W have letters of support
from busi nesses. W have letters of support fromwell over 50
residents out there that are saying Waste Managenent, over the
years, that's been out here has conplied with externa
effects; they have done what they said they were going to do,
and they have worked with us. And we're real proud of that
record.

That's what our conpany is all about is trying
to -- and we operate 1,200 facilities across the country, and
in all those jurisdictions it is our goal to blend in and to
work well with the community with facilities such as this that
are tough to operate.

I"I'l just close --

MS. RAY: Excuse ne, can | just object. W've
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gotten off track now. | know -- | beg your respect and
pardon, but | know we've gotten off track with the tinme frane
and working with the community. We're |ooking at nore things

than the ZA had in front of her at the tine.

And my nanme is Venita Ray -- I'msorry, | Kkeep
forgetting to say nmy name -- and on behal f of the governnent,
I"d just like to object. W're dealing -- comunity letters

and petitions are all fine, but that is not what the ZA had in
front of her at the tinme that she had to decide this
application.

And | still submit that Waste Managenent could
be here doing the variance hearing with you right now and the
public could be tal king, but they chose not to. And nost of
this presentation is not relevant to the issue of whether they
are entitled to a C of Oas a matter of right. Thank you.

MR. ADOLPH:. On that note, | will close and say
that | think that we were -- should have been granted our C of
O as a matter of right in 1995 and respectfully ask for you to
do so at this tinme.

Thank you for your tinme. And if there any
questions, 1'll be happy to answer them

CHAI RPERSON REID:  Very quickly, M. Adol ph,
before you sit down, did you say that you had the support of
t he ANC?

MR. ADOLPH: No, | did not say that we had -- |

know that there's been a letter that's been entered by the ANC
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in protest. W made an attenpt to nmeet with the ANC in recent
times. W had two neetings schedul ed that were canceled. |
understand there's sone staffing i ssues and sone ot her
problems. W were surprised to hear that they had an
energency nmeeting or some sort of special neeting Septenber
that weren't invited to after we had been trying to neet with
t hem

So, what we did is decided to just do our own
i nformal work and go out and talk to the residents and talk to
t he busi nesses, and that's how we ended up with the letters of
support. We didn't even --

MR. BASTI DA: Madane Chairperson, the staff
advi ses you that that doesn't have any rel evance regarding the

appeal and that the testinmony should not be taken into the

record.

CHAI RPERSON REID:  Well, he answered ny
guesti on.

MR. HOOD: Madanme Chair, | would like to concur
with staff. | think there were sone issues that were raised
for which I have questions. But, again -- | go back to ny
statement earlier -- this is not the proper tine. | think

it's tinme for us to nove on and deal with the case at hand.
Thank you.

MR. SOCKWELL: M. Adol ph, one question. You
apparently have done a lot of thing for external effects, but

what was the -- you said you had changed the operation over
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the tinme that you've had it. When you first acquired the
facility, what was the operation?

MR. ADOLPH: The operation was stil
essentially the sane operation. It was receiving and
transferring trash. The only difference | guess between the
entity that was doing it before us and Waste Managenent is
we' ve been doing it for well over 25 years and have a | ot of
experience with how to best and nost efficiently operate a
trash transfer station

So, there were sone things that were occurring
that were unfortunate in terms of queuing along the roads and
some of the trash spilling out of the building or not be
cleared out every night and the facility not being in the best
condition it could be in and odor controls and those sort of
things that we got into.

And, again, it's been -- I'll just say this to
you, M. Sockwell -- it's been difficult to be in a sort of
tenporary situation out here as a conpany and nmake the nunber
of inprovements that we'd like to, but we've made well over $1
mllion worth of inprovements since the time we've been out
t here.

MR. SOCKWELL: | understand what you're saying.

Do you -- you said you take in virtually any
kind of trash that conmes your way?

MR. ADOLPH: No, that's not correct.

MR. SOCKWELL: No.
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MR. ADOLPH: We handle a specific class of
trash known as rmunici pal solid waste.

MR. SOCKWELL: Which is strictly --

MR. ADOLPH: That's househol d and commerci al -
generated trash only. W do not take in any special waste,
such as asbestos. W don't take in any medical waste. W
certainly don't take in any hazardous waste.

I only said to you that unfortunately in this
business the reality is that fromto time these sorts of
t hi ngs can show up in our waste stream and we have to nonitor
very closely for that to make sure it doesn't end up being
transferred down to our landfills.

MR. SOCKWELL: You don't separate anything
within the facility.

MR. ADOLPH: CQur basic option is -- our basic
operation is to consolidate trash onto these trucks. W do --
with the questions that we ask, the procedures we have in
pl ace at the scale house, that's our first screening. |If
someone says, "Yes, | serviced a building that has a nedica

provider in there," that's an automatic signal to break that

| oad open. And when | say break it open, the load is
conpacted in the vehicle, so it actually cones out |ike a
cube, and we have to break that |oad open and actually search
through it to see if there's anything in it.

And an ongoi ng basis, all trash that cones

through the facility, we have spotters in there that are just
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all day long |l ooking. |If anything |ooks suspicious, stop the
operation, isolate the item nove it to the side, and it's
exam ned for how to properly handle whatever it is that we

m ght have | ocat ed.

MR. SOCKWELL: So, all the material that comes
through is going to be going to a landfill or

MR. ADOLPH: O a -- in this case, |1'd say 95
percent of it is going to landfills. There is, fromtime to
time, we do take some to waste energy plants. There's one in
Baltimore that we utilize, and on occasi on we have gone to
Lorton.

MR. SOCKWELL: Okay. But that would be the
only other designated destination, generally.

MR. ADOLPH. Right. I1'mnot sitting here
trying to linmt where we mght take stuff. I'mjust telling
you at present. There is also an attenpt fromtime to tinme,
depending on our -- the volune in the building and the
operation, we do pull out sone recyclables. W may pull out
cardboard; we may pull out even some other itenms, and those
woul d be shipped to a recycling facility.

I just want to note for the record if you're
asking what do we do with the itens that are pulled out that
are inappropriate, they do not go to landfills.

MR. SOCKWELL: No, that wasn't really ny
question. Thank you

MR. ADOLPH: They go to wherever they need to
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be handl ed.

CHAI RPERSON REI D:  Thank you, M. Adol ph

MR. ADOLPH: Ckay, thank you

MR. WLSON:. Ms. Reid, this ends the direct
portion of our presentation. | did want to state that those
letters and/or petitions that have been signed by various
citizens and busi nesses -- some of whom cannot be here, some
of whom can -- we think are as appropriate as any citizen or
busi ness' right to conment on this.

We'd also, at this time, like to nove the
adm ssion of these exhibits and the photograph booklet, if
there's no objection.

CHAI RPERSON REI D:  Okay, thank you

MR. WLSON: And then, finally, if | nmight,
|'ve received today a statement froma M. Robert King who is
an advi sory comr ssioner at ANC-5A12, and rather than -- |
don't want to unduly take up the time of this Board, but |
would like to have it subnmitted for the record and obviously
make a copy available to Ms. Ray.

CHAI RPERSON REID: W have to -- yes?

MR. HOOD: Madanme Chair, | believe that the ANC
conmi ssi oner -- the Conmm ssion has taken a vote. | haven't
even seen the letter, but | think that that would substantiate
what the ANC s position is especially since | believe 5A12 is
not within this boundary. | think we need to stick with the

ANC who has al ready submtted, because it's within that
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boundary. And, by law, we have to give the AND as a whol e
great weight.

MR. WLSON: And what | would say respectfully,
| don't dispute for a nmonent what M. Hood has said about what
the ANC vote was. | was not present. But this is a statenent
froman ANC conm ssioner who is not present who questioned the
process. |'d just ask that the record be conplete.

CHAI RPERSON REID: But is ANC -- well, that,

M. WIson, can be taken in regular testinony.

MR. WLSON: Ckay. So, we should hold this at
this time?

CHAI RPERSON REID:  Well, yes, because the ANC
proper has already submitted their position, and that -- there
will be a segnent for the ANC, and at that tine if you'd like
to --

MS. PRU TT-WLLI AMS: That actually can just be
subnmitted as an individual who happens to be an ANC
commi ssioner testifying since it is not the official -- the
af fected ANC nor does it carry the weight of a quorumin great
weight. So, it's just another individual who happens to be an
ANC conmmi ssioner who is testifying --

CHAI RPERSON REI D:  So, that would not be
submitted at the time of the ANC segment, necessarily?

MS. PRU TT-WLLI AMS: No, because --

CHAI RPERSON REI D:  Okay.

MS. PRUI TT- W LLI AVS: No, it doesn't sound |ike
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it has standing. |It's just this person; that's his capacity;
he's witing in that capacity as an individual.

CHAI RPERSON REI D: A person in support.

MR. WLSON: In sum he is a person whose

statenent may be taken at the tine we take statements of other

M5. PRU TT-W LLI AMS:  General testinony,
correct.

CHAI RPERSON REI D:  Okay. All right.

MR. WLSON:. And | do want to note that this
gentl eman was in fact present at the ANC neeting. W will
submit it at that tinme, and we appreciate your patience.

CHAI RPERSON REI D:  Okay.

MS. PRU TT-WLLI AMS: Actually, you can submt
now. It's just for the record, so it's --

MR, WLSON:. Well, if the Board permts, | want

MS. PRU TT-WLLIAMS: It's just general
testi nmony.

CHAI RPERSON REID: It's now submitted?

MR HOOD: | will withdraw ny coment, and --
fine.

MR. WLSON: Thank you, M. Hood.

MS. RAY: Again, Venita Ray, on behalf of the
Government woul d just object to its rel evance.

CHAI RPERSON REI D:  Okay.
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MR. WLSON: |Is the Board's pleasure to
conmmence the cross exam nation now of M. Adol ph or to start
at --

CHAI RPERSON REID: No, | think if you've --
have you concl uded your presentation?

MR. WLSON: Yes, nmm'am

CHAI RPERSON REI D:  Okay. The cross
exam nation, then, we'll hold until after we've had |unch

VICE CHAIR KING  You're going to cross
exam ne?

MR. WLSON: No, no, no, nma'am |'m not going
to cross exam ne nmy own W tness.

CHAI RPERSON REI D:  No, the CGovernnent will get
an opportunity to cross exam ne.

We're going to recess now for lunch and cone
back at two o'clock? |Is two o' clock good for everyone? At
two o' clock we'll resune, and then the Governnent will have
their opportunity to do their cross exani nation, and then
we'll proceed with the --

MR. WLSON: And there be closing statenents at
t he end?

CHAI RPERSON REI D:  Yes, you have a rebuttal and
cl osing statements, yes.

MR. WLSON: Thank you very nuch.

(Wher eupon, the foregoing matter went off the

record at 1:12 p.m and went back on the record at 2:11 p.m)
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CHAI RPERSON REID:  This nmeeting will conme to
order.

Ms. Ray? Venita Ray? Are you going to do
Cross exam nation?

M5. RAY: No, the Government has no cross
exam nation for M. Adol ph

CHAI RPERSON REID: All right. Do you have any
cross exam nation of any of the w tnesses?

M5. RAY: No, the Government has no cross
exam nati on.

CHAI RPERSON REI D:  Okay. All right, we nmove
now to zoni ng adm ni strator and wi tnesses of the appellate --
I"msorry it's other Government officials. The zoning
adm ni strator and other governnment officials.

Where is M. Johnson?

MS. RAY: He was here a nonent ago.

CHAI RPERSON REI D: M. Johnson?

MR. JOHNSON: Good afternoon, Madam Chairwoman,
menbers of the BZA. 1'm M chael D. Johnson, the newy
appoi nted -- as of August 2, the newly appointed Zoning
Adm nistrator. | would just like to take a nmonent to nake a
statenent on behalf of the city at this tinme.

And, sinply, |'ve had an opportunity to review
the docunents and the regulations with respect to this case
and particularly wish to convey to the Board that -- make a

statenent on the nmerits.
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Basically, | can concur with nmy previous
predecessor's zoning interpretation letter that was sent back
to the applicant. That letter was date February 2, 1996.
However, | wish to differ in one area, and that is sinply to
say that if | had been in that capacity at the tine, | would
have sinply and quickly deferred or referred the applicant to
this body and directed themto seek a vari ance.

Wth respect to the second application -- |
bel i eve that was the nane change -- it's ny understanding the
BZA has already revoked it, and thus the Agency had not hing
el se to issue in that case

That concludes ny statenment at this tine.

MR. WLSON: Cross examn nation.

CHAI RPERSON REID:  Well, do you want to wait
until the conclusion of their presentation before cross?

MR. WLSON: | was going to cross exanine them
one at a tinme as they cone up, but whatever the norna
procedure is is what we'll do.

CHAI RPERSON REID: Let's allow themto put on
their case, and then you can cross.

MR. BASTIDA: That other nicrophone should be
turned on.

M5. RAY: Ckay. Good afternoon, |adies and
gentl eman of this Board. M nanme is Venita Ray, and al ong
with nmy coll eague Miusa Eubanks, we represent the Government in

this case.
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First of all, | just want to say that the issue
in this case is very sinple. The issue is sinmply whether the
zoni ng adm ni strator on behalf of the Building and Land and
Regul ati on Adm nistration was correct when she deni ed Waste
Managenment's application for a C of O and directed them
instead to seek a variance fromthis Board.

In fact, if Waste Managenent had sought a
variance at that time, we probably wouldn't be here today.
Wast e Managenent is not a hauler or a carter. They operate a
trash transfer station, as they have presented testinony to
that fact. There were no zoning regulations in effect at the
time that allowed a solid waste handling facility.

The Governnents subnits that if, as you know
and which has cone up a little bit in this hearing today, that
there were later zoning anendnents promrul gated that nade trash
transfer stations a special exception classification, and the
Government submits that if Solid Waste's handling facility was
noxi ous enough or it had such type of adverse effects on the
envi ronnment and the conmunity in 1998 for the Zoning
Commi ssion to promul gate regulations, it was no | ess hazardous
and noxious in 1995. And, therefore, the zoning adm nistrator
was correct by refraining frommaking a decision and deferring
to this Board instead.

The Governnent's position is that solid waste
handling facilities are not entitled to C of O as a matter of

right in 1995 just like they're not entitled to a C of Oas a
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matter of right today.

The zoning regulations that are in place then
as now, are in place to protect the health, safety, and the
public, and, as such, no one can deny that there's adverse
effects that emanate fromthis type of operation. And the
zoning administrator as well as this body is charged with
ensuring the health and safety of the comunity.

We all know that and we cannot deny the fact or
|l ook at this case with blinders on to ignore our commn
know edge and our comopn sense that solid waste handling
facilities have characteristics and as indicated in the zoning
adm nistrator's decision, dated February 21, 1996, that they
have characteristics that are not contenplated in the zoning
regul ations at the tinme, and should be decided by this Board
but al so have characteristics that are simlar to other
prohi bited uses in the District. And if there was such a
gquestion in her mnd at the tine and within the Agency, it was
appropriate for her and for the Agency to defer that decision
to this Board. It is not the Government's position that Waste
Managenent may not be entitled to a Cof O It is only our
position today that this body should be the one to decide
whet her they were entitled to their certificate of occupancy.

So, again, it is the Government's position that
the zoning adm ni strator was correct when she deni ed Waste
Managenent their C of O and directed theminstead to seek a

variance fromthis body. And in fact the testinony today has
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basically been sinmilar to either special exception or a

vari ance hearing that we believe is appropriate in this matter
and shoul d have been deferred to you and shoul d have been held
and appeal ed -- excuse nme, applied for by WAste Managenent.

On the second application in this nmatter that
we're tal king about, the Mke Perkins C of O or the previous
C of Ofromthe previous owner, when Waste Managenent cane
into the Agency Novenber 21, 1995, they were aware, as this
Board had made a bench decision that that C of O was revoked.
Nobody sought a stay at that tine.

They of course have the right to go to the
court of appeals, but nobody subnmitted a notion for a stay to
mai ntain the status quo even though in fact Waste Managemnent
has continued to operate. They haven't been harmed by having
to seek this hearing. As a matter of fact, they should have
sought it long ago. But the Mke Perkins Cof Ois dead, it's
gone. The Agency was correct when they denied the reissuance
of that C of O because in effect there was no C of Oto
rei ssue.

So, that matter, the Governnent subnits, is
nmoot before this Board even though it's on appeal to the court
of appeal s, because no one applied for a stay in that matter

What the CGovernment would request fromthis
Board at the end of this day is that you uphold the zoning
adm ni strator's decision denying the C of O as a matter of

right and that a variance was the appropriate remedy in that
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i nstance.

And even if you say that maybe they should have
gotten it -- there's been a lot of testinony about whether the
standards of external effects applies. Well, it's strange --

first, Waste Managenment says it doesn't apply, then they say
it does apply, then they say but if it applies, we neet it.
Well, there's been no determ nation as to whether or not they
nmeet it or not.

The Governnent's position has always been the
standard of external effects applies, and the Agency is the
one to determ ne whether they comply or not. And if in fact
they're entitled to the C of Oas a matter of right, then the
Agency shoul d be allowed to make that deternination

The evidence that the Government will put on
today will show that the Agency was charged with interpreting
and adm ni stering the regul ations made a decision that a trash
transfer station, the use, was not contenplated in the zoning
regul ations. They're the agency that interprets the
regul ation. They are the agency in charge with the expertise,
the know edge, and they do this for a living; that's what they
do.

We' Il have expert testinobny that the
characteristics of a solid waste handling facility are so
simlar to some of the characteristics present in the
prohi bited uses that the zoning adnministrator was correct in

her determ nation that this body was the correct body to nake
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that determi nation of whether or not they should be allowed to
oper at e.

We'll also show you pictures, and we'll show
you sone ot her evidence and testinony that this is a trash
transfer station that we're tal king about. As we all know
that -- and | believe it was 1993 -- that the Zoning
Commi ssi on pronmul gated regul ati ons maki ng a recycling
facility, as M. Sockwell has alluded to today, a recycling
facility as a special exception classification. Well, if a
recycling facility requires a special exception classification
and it's not even involved in the type of deconposing trash
that we're tal king about, howis it that a solid waste
handling facility woul d not require sone greater oversight
than an over-the-counter C of O

We will present testinobny that gives you an
i dea of what goes on here. W know that M. Adol ph has
testified and showed and told you that they dunped trash, but
we woul d like the Board to really see what goes on here and
why it is that the zoning adm ni strator was correct when she
said that "This was not the kind of use |I can nake a deci sion
about. The Board of Zoning Adjustnment should meke this
decision.”

In addition, we have -- you will hear us also
tal k about we're going to present evidence by Governnent
officials who are in the position to make deci sions on this

kind of matter and by inspectors who have went out to the
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facility numerous tines, cited themfor odor tickets, and al
of the kind of things that Waste Management will contend that
they conmply with.

Now, we don't deny that what the service that
Wast e Managenent may provide is a needed service or that they
do a good thing, and we need to have these kind of facilities.
We only submit that they're -- the type of facility that they
have shoul d be regul ated appropriately, and sonetinmes the
decision requires this body to make instead of the Agency, and
that's all we're saying. Again, the Governnment will ask that
you uphol d the ZA's deci sion.

And in response to Waste Managenent's cl ai ns
that they have been harnmed or should they make any claim
they' ve operated since 1995 over there without a C of O W
all know that that's illegal. The regulations require a
certificate of occupancy as a condition precedent to operating
a business, to occupying a structure that's not dwelling.

They claimthat, well, we did a good thing. W
came in the door; we put what we were going to do on the
application, so you should give us credit for it. | don't
think we should give themcredit for doing what they were
legally obligated to do. Just because they put carting and
hauling in the front of solid waste handling facilities didn't
change the nature of the use they were asking to use it for
You don't get credit for following the law. You are expected

to foll ow the | aw
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There's been a lot of testinobny about the
interimoperating pernmit, and just to nake there's no
confusion, it wasn't DCRA or the zoning adm nistrator changing
the rules. W all know the history of solid waste in the
District. The rules were changing by the Zoni ng Comni ssi on
and the City Council. It wasn't DCRA changing the rules.

Thi ngs were changing; things were evolving in the District.

It wasn't their choice that the rules changed. The rules were
changi ng, and DCRA had to adjust for the rules as well as any
operators of a business. Waste Managenment can be no exception
to that rule. An interimoperating pernmt is no substitute
for a certificate of occupancy.

One thing that we know is clear fromthis Board
in previous decisions that you have nade, and as M. Sockwel
so greatly alluded to, the standard of external effects
applies, so I'mnot even going to go over that. And | don't
want to bel abor that issue but only to say that if from kind
of what I'mgetting a sense of today is the kinds of things
t hat shoul d have occurred as a result of this application
Wast e Managenent chose not to apply for the variances they
were directing when they could have showed you all the
evi dence that they are presenting today. And if you had nmade
the determnation that they were entitled to this certificate
of occupancy, there woul d have been no nore di scussion about
this issue.

And we subnit that at the end of the day you'l

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

make the decision that the zoning adm ni strator was correct,
make them conply with the law, and if they were not entitled
to a Cof Oas a matter or right, as we say that they're not,
then they've got to conmply -- in 1995, they've got conply with
existing regulations. And let's not put on blinders to
believe that 1995 trash transfer station isn't going to be a
hazard to the comunity when we know that it is.

So, | subnit Waste Managenent kind of gave up
their right. They didn't apply for the variance, and,
therefore, you should deny their appeal here and send them on
their way. They have a special exception application pending,
and the hearing should be schedul ed as soon as possible.

Thank you.

MR. HOOD: Madam Chairman, can | ask a question
or do you want me to wait until it's over?

CHAI RPERSON REI D:  No, go ahead.

MR. HOOD: Ckay. | just want to ask you about
the interimpernmt. To your recollection, what was the
interimpernits dissenminated to the facilities for? Wat was
t he reasoni ng behind that?

M5. RAY: The City Council issued |egislation
in the formof the solid waste facilities permt at 1995 that
became effective -- it was passed in Decenmber of '95; it
became effective, if I'mnot mstaken, May of '96. Pardon?
February, excuse ne, of '96.

And that is the legislation -- there was --
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prior to this, excuse nme, there had been tenporary and
emergency |l egislation issued or pronulgated sinmlar to this.
This was the permanent |egislation, and this was the
| egislation that required solid waste handling facilities now
to apply for interimoperating permts pending these pernmanent
permts that would be comi ng out, and they were also told, as
a condition to this, that they needed to apply for new C of O
applications.

And in fact sone of the argunments that Waste
Managenment is making refer to the '96 application and the '96
letter that references any C of Os applied for under the new
| egislation. And in fact the CGovernnent doesn't deny the fact
that if the applications that they nade in 1996 that directed
themto apply for C of O and then be denied and come to you
for a various or special exception are the valid applications.
That's fine.

1996 is when they were required to i ssue a C of
O application. They had long since dropped their claimon the
1995 application that they applied for November 21, '95 and
were denied 2-21-96 and got a letter in 5-22, over 90 days
whi ch has been judged as a tinely response for any appeals.
If they were deciding to nake an appeal, they would have made
one before 5-22-96.

MR. HOOD: Thank you

CHAI RPERSON REID: |'ve got a question, Ms.

Ray, along the same line. Did | understand you correctly to
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say that the interimpernit was no substitute for a C of O?

M5. RAY: That's correct.

CHAI RPERSON REID:  All right. Then howis it
that they -- let nme rephrase it. Howis it that the granting
of the interimpernt has allowed themto operate if that's
illegal? 1'm confused about that.

MS. RAY: Excuse ne. No, the granting -- they
were required to get these interimoperating pernmts under
City Council legislation. As you know, in the District, we've
got a strange character here where we have maybe two
| egi slative tracks here where the City Council can issue
| egi sl ation that regul ate businesses, but we al so have the
Zoni ng Commi ssion that can al so pronul gate | egislation
regul ations that apply to building -- excuse ne, to
busi nesses.

And the fact that the City Council cane al ong
and said, "Okay, we're trying to get in line and regulate --
or not regulate but still have some type of control over this

busi ness,” they can require that, but in addition, the Zoning
Conmi ssi on and soneone el se can come along and say, "Yes,
that's licensing. W can do pernits.”

There are two separate tracks, and even though
DCRA is charged with enforcing or adm nistering both, they are
not a substitute, and the fact that they've been allowed to

operate without having the C of O and only the interim

operating pernmit, there is really no excuse.
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CHAI RPERSON REID: Well, let's say they have
been allowed -- well, if in fact they were in violation, why
weren't they closed down?

MS. RAY: Well, the Agency tried to with the
M ke Perkins C of O when they tried to -- excuse ne, when
they subnmitted a notice of revocation for the Mke Perkins C
of O and this body revoked its C of O and then they repeal ed
it. To every response that I"'mtold fromthe Agency to try to
take the C of O has been nmet with resistance on the part of
thi s busi ness of Waste Managenent or M ke Perkins.

So, in effect, they should not be operating.

The fact that they are -- we agreed at the last hearing to
allow themto continue operating until the resolution of the
issue in this matter. But the fact is they do need to have a
C of O and they've got various appeals pending for this body
on sone later applications that should be heard as soon as
possible so we can bring themin line with the |aw.

But the fact is they should not be and how
t hey' ve been, really, | don't have a total answer for, but |
just submit that because there was a | ot of issue and
probl ems, that we're still tal king about a Mke Perkins C of O
that was revoked, kind of gives you an idea of why are we in
'98 still having a discussion over a C of Othat you revoked
in 1995? | really can't answer that, but you need a C of O
and an interimoperating pernmt in the District of Colunbia to

operate a solid waste handling facility.
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CHAI RPERSON REID: Well, if the City Council
which is the ultimte authority in the city --

M5. RAY: Not for zoning.

CHAI RPERSON REI D:  Not for zoning?

M5. PRU TT-W LLI AMS:  Zoni ng acts independently

CHAI RPERSON REID:  No, no. GCkay, no, no --

MS. PRU TT-WLLIAMS: -- and we promul gate our
own rules, and they cannot be overturned by City Council.

CHAI RPERSON REID:  Well, let me rephrase that.
If they are the ultimate authority that promul gated the ruling
regarding the interimpermts, | can't understand how it is
that they could promulgate a |aw that allowed certain
busi nesses to operate, and at the sane time that lawis
usurped by another authority so that the businesses are in a
cat ch-22 position where they have one authority that's saying
that it's permitted and then another authority saying that
it's not.

MS. RAY: That is a strange --

CHAI RPERSON REID: |Is that the situation that
we're in here?

MS. RAY: Not totally. That's the strange
creature of the District, and that's back to the charter
provi sions back during the formation, but that's not the sane
thing here. It's just like saying if you wanted to operate a

busi ness or building, you need a building pernit, then you a
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certificate of occupancy. |It's just a separate licensing
scherme. The fact that you need nore than one doesn't nean
that there's a catch-22. You know when you get ready to open
a business or if you go down, you've got to have this license,
and you need these things.

Now, the fact that the legislation or the
requi rement for them were issued by different bodies does not
erase the fact that you are required to have a driver's
license as well as insurance or whatever. It doesn't erase
t hat fact.

So, | do agree that the District is a unique
creature, but the Zoning Commi ssion is separate and distinct,
and these are two |licensing schenmes, and even Waste Managenent
admits in the letter that they got of May 22, '96 told them

"You need an interimoperating pernmit," and also they were on

notice that "You also need to apply for a new certificate of

occupancy, " because as they correctly assert, no other solid
waste handling facility had one in the District that said
t hat, because nobody was telling the truth.

Peopl e were finding |anguages to put on their
application that just got themby without a |lot of review and
they were told and put on notice that "W can't have this
anynore. W know you exist. You need to get a certificate of
occupancy with the correct |anguage and as well as apply for

these operating permts that the City Council has nandated.

So, | don't think it's a catch-22. | just
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think they're just separate |licensing schenmes, and it's a
requirenment in the District, and it's a strange creature in
the District to have separate zoning authority or however you
want to put it.

CHAI RPERSON REID:  All right.

MR. G LREATH: Madam Chair, | have a question
I"d like to ask.

Do you feel that the Waste Managenment firm
m sl ead the zoning admi nistrator when they indicated what they
were going to use this for? To me, if | were working there,
guess like this they'd say -- the question would be carting

and hauling, whether or not they're operational of that. But

the other is so straightforward, | don't see how the zoning
adm ni strator could say they're being -- the were msled and
so forth.

MS. RAY: Well, I'mnot totally -- excuse ne,

but 1'm not saying they were totally msled. Wat | am saying
i's you cannot expect -- and there was sone subterfuge going
on, and | need to address that too. On Novenmber 21, 1995, as
our docurents have indicated, Waste Managenment submitted
believe three certificate of occupancy applications, but only
two are the subject of this hearing. One of themwas for the
rei ssuance of the M ke Perkins C of O that you had just
r evoked.

In the use area, that indicated that the use

was the same. And it said that the use was |ight
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manuf act uri ng, war ehousi ng, processing. Okay? On the sane
day, they subnit another application that says the use is
carting, hauling, processing of solid waste. You can't have
two different uses at the same facility, at the sane space
That automatically -- it was alnopst like well, we've started
calling the buckshot approach. Let's just shoot themthrough
and see which one will work.

And by its nature, a certificate of occupancy
is only required of the occupant of the building. So, there
was enough reason for the Agency to wonder, "Well, if we only
need one certificate of occupancy, why am| getting one for
two different applications for the same site when you only
need one to operate a busi ness?"

And, secondly, | want to answer your other
gquestion you mentioned that they couldn't have been cl earer
and, you know what? |It's not that they were clear. The fact
that they're here saying they're entitled to the C of O not
as a solid waste handling facility but as a carter and a
haul er.

And we're not saying that they were m sl eading
on that application. W're just saying you couldn't expect
the Agency to ignore the fact that it says "solid waste
handling facility" there and just issue it over a carter as a
matter of right, because the words that preceded said "carting
and hauling," and that the Agency was not expected to wonder

"Ch, wait a mnute. W have to | ook at what's being carted
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and hauled." | mean, carting and hauling of nuclear waste?

I f somebody subnmits a C of O application and
they wote "carting and hauling processing," and then at the
end "nucl ear waste," should the Agency just |ook at carting
and hauling, and say, "Okay, that's it, that's their matter of
right," or should they look further? And they did and said,
"You know what? This may involve sone things that the BZAis
the nore appropriate body to | ook at and determ ne," and we
just submit that that was correct.

And evi denced by the standard of externa
effects that would be applicable even if they were just a
carter and haul er of something that was not noxious -- even if
they were just doing that, we still would need to | ook at the
standard of external effects which requires a nore detailed
| ook at what the actual use it.

So, all we're saying is that the Agency and the
zoni ng admi ni strator was correct by saying, "Flag, they're the
experts at this. |If they're not |ooking out for our wel
i nterests, sonebody's got to that says, "Solid waste handling
facility? This needs some closer look," and that is all I'm
sayi ng that happened.

But subterfuge, there m ght have been a little
just by the fact of the nunber of C of O applications that
were subnmitted. You don't need two; you only need one. Yet
on that day, as a matter of fact, there was three, but one was

for a different section of the building, and two, one for M ke
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Perkins for one use and one for another use, that al one should
have brought us out.

MR. WLSON: Your Honor, you can't use that
description of what we've done as subterfuge, what's happened
with the --

CHAI RPERSON REI D:  Sust ai ned, sustai ned.

M5. RAY: | was asked what would be m sl eading,
and | was just saying it could have been interpreted that way,
because we show two applications for the same address, sane
| ocation, and they both show two different uses.

MR. HOOD: Madam Chair, if | can just add. [|I'm
just |l ooking here at the C of O and we keep nentioning M ke
Perkins. On his C of O docunment that was in our subm ssion
kits, he saying his proposed use was |ight manufacturing,
processi ng, fabrication warehouse steel products, office and
retail, | believe, construction, industrial supplies, and al
mat eri al non- hazar dous.

My concern is we're dealing with the C of O of
Wast e Managenent. \Why are we entertaining Mke Perkins? And
maybe you can clarify that.

MS. RAY: That's part of what | was just
saying. Just the fact that they issued -- they asked for --
and you can apply, subnit an application just for a name
change of a C of O-- an existing C of O and that's what they
did. And I'mjust we -- the Mke Perkins is dead. You

revoked it, because the use that you have there it was
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determined later that there was a different use that was
actual |y being done.

The fact that we're tal king about M ke PerKkins,
| don't know why, because there's no C of Oto discuss, and
the use that's on the M ke Perkins C of Ois not the use that
Wast e Managenent claims to want to use the property as.

So, | agree. | don't know why we're discussing
C of Ofor Mke Perkins, and we submit that's a nmute issue.

MR. HOOD: Also, do we have an application of
certificate of occupancy that is dated 11-21-95 that's been
signed like this one here has been, because | haven't seen one
in my records? | don't know if any other conm ssioners have.
That is sonething that we need to obtain.

MS. RAY: | don't have it in my records, and
t hi nk Wast e Managenent indicated earlier that they woul d.

MR. HOOD: They woul d? Okay, because that is
real key, | believe. Thank you.

VICE CHAIR KING  Madam Chair?

CHAI RPERSON REI D:  Yes, do you have a question?

VICE CHAIR KING Are we supposing that they --
or just hypothetically, there's no grandfather clause in the
Zoni ng Conmi ssion's rules and regul ations for solid waste
trash transfer stations, is there?

MS. RAY: There's no specific -- as far as
know, there's no specific provision for any type of business

for a grandfather clause. \What it is appropriately called is
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a non-conformng use, and it is, | believe, in the D C code,
and | don't know the cite the tal ks about a non-conform ng use
protection.

In the Tayl or case, which Waste Managenent has
ki nd of proffered as support for their claim stood for the
proposition that a non-conform ng use was granted, and it went
to the issue of whether there was an authorized, |awful use
prior to the change of the regul ations.

And that's the key issue in this case, because
we don't have no |lawful, authorized use prior to the change of
the regul ations. W had a seeable application that was
denied, and if they had of come here and i medi ately had put
in for a variance, would have maybe still been under the
t hreshol d.

But that's -- non-conformng use require -- it
says that if you have a | awful, authorized business prior to
the change, that it is inequitable, and it is unfair for us to
now say that your practice is illegal, but you need the
l awful, authorized use prior to the change to receive the non-
conform ng use protection

VICE CHAIR KING Thank you

CHAI RPERSON REI D: O her questions?

M5. RAY: | thank you. M colleague will now
present our case.

MR. EUBANKS: Good afternoon. Again, |I'm Misa

Eubanks with the O fice of Corporate Counsel representing the
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District of Colunbia in this matter.

Before | -- | have three witnesses |I'd like to
call, and before | call them 1'd just like to explain a
little bit about their testinony in light of the fact that
we're trying to narrow the scope of this hearing.

The witnesses are going to testify about the
noxi ousness of solid waste facilities, this one in particular
and solid waste facilities in general. Wste Managenment was
al l owed, through their representative, to testify about how
their facility operates. W think it's fair that we be
allowed to testify about the other side of the operation of
their facility so that this Board doesn't have the inpression
that everything is rosy at 2160 Queens Chapel Road. And we
believe this is directly relevant to the zoning
adm nistrator's determination and also in dealing with the
standard of external effects issue.

MR. WLSON: Excuse nme. | wanted to object on
behal f of WAste Managenment. |f the Governnment -- the
Gover nment has not said before, but are they now saying that
the reason that our C of O application was denied in Novenber
of 1995 is because of noxious odor of garbage? Because
wanted to know -- what |'masking is, follow ng what the Board
has indicated to us, | just wanted to know what does that have
to do with the denial from Novenmber 21, 1995?

MR, EUBANKS: May | answer?

CHAI RPERSON REI D:  Yes.
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MR. EUBANKS: |In the zoning adm nistrator's
deci sion, she points to title 11, DCWVMR 823, which lists
prohi bited uses, and, again, | think, as we explained earlier
it lists 12 or 13 uses. And at the end there's a portion that
says, "any other use with the characteristics simlar to those
listed in the subsection.” And through testinmny and
evi dence, we're going to prove that the solid waste transfer
facility is simlar to the characteristics of sone of these
prohi bited uses.

CHAI RPERSON REI D:  You withdraw? Overrul ed.

MR. WLSON:. No, Your Honor, | don't.

MR. EUBANKS: M co-counsel, Ms. Ray is handing
up copies of -- I"'msorry, my co-counsel is handing up copies
of all of our exhibits, and please let the record reflect it.
Wast e Managenment and Venita's already been given copies of
t hese exhibits.

As | first witness, 1'd like to call M.
Shirl ey Washi ngton.

MR, WLSON: | just wanted to ask the Board
what the procedure is. |1'mnot certain that Ms. Washi ngton
was listed on your witness list. WAs she |listed there, M.
Eubanks?

MR. EUBANKS: Actually, | do not believe M.
Washi ngton was |isted on our potential witness list. She does
work with DCRA, and we believe her testinony will be rel evant

to the Board in this determ nation

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

And, additionally -- I'msorry, additionally,

there are no specific rules about sharing wi tnesses lists.

just --

MS. PRU TT-W LLI AMS: Madam Chair, for
clarification, generally, it is not a -- as you stated
correct, there is no provisions or rules that require -- it's

just been habit that sometimes people have gotten used to

seei ng people's nanes on witness lists. But it's been very

conmon that w tnesses have been substituted for various people

on the |ist too.

MR. W LSON: Is this a substitute?

CHAI RPERSON REI D

How many wi t nesses are

Yes.

MR. EUBANKS: Three or four? | believe it's

t here?
MR. EUBANKS: Total ?
CHAI RPERSON REI D:
five, I"'msorry. Five total

CHAI RPERSON REI D

witness |ist?

four are on the w tness --

MR. EUBANKS: Yes.

Are the rest of themon the

MR, WLSON:. The other three -- or the other

t hat have been dropped?

(202) 234-4433

MR. EUBANKS: Yes,

are there any on the witness |ist

there is.

MR WLSON: Wiich is that?

CHAI RPERSON REI D

Are you substituting --
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VICE CHAIR KING Madam Chair, as Ms. Pruitt-
Wllians has said, | don't recall -- and |I've been here for
over two years -- any argunent about anybody who has sonet hi ng
substantive to add to our general know edge being denied
because they weren't |isted seven days in advance.

MS. RAY: Well, Venita Ray on behal f of the
Government. We submitted a |ist of potential wi tnesses to
Wast e Managenent out of courtesy awhile back and as we becane
aware of them Some of these we've been made aware of in the
past coupl e of days, but we've nmade an attenpt to do it, not
because of a rule but out of fairness, and because if we knew

So, we submit Ms. WAshington nmay not have been
on that list, but, again, we don't believe there was a rule
that spoke to it. W just didit.

MR. WLSON: If | could just -- one fina
gquestion. Was Ms. Washington involved with the Novermber 21
1995 deci si on?

MS. RAY: She was working with DCRA at the tine
and investigated the site at the tine.

MR. WLSON: So, she was involved in that
deci si on then?

MS. RAY: She was involved in investigating and

MR. BASTIDA: On the nmicrophone so it's on the
record, please

CHAI RPERSON REID: Ms. Ray, you need to cone
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forward.

MR. WLSON: Madam Chair, I'd like to voice
support for Ms. King's statement that any wi tness that has
somet hi ng substantive to say that they should be accorded the
privil ege.

MR. HOOD: | also concur, Madam Chair. | don't
think we need to prolong it; we just need to nove forward.
Thank you.

MR. EUBANKS: Where should the witness sit?

CHAI RPERSON REID:  Right in front of you.

MR. EUBANKS: Okay.

MS. PRU TT-WLLI AMS: Also, do you have those
ina formthat can be submitted for the record?

MR. EUBANKS: Yes, we do.

May | proceed? | can nove. Whuld you |ike ne
to nmove? Ms. King, can you see this?

CHAI RPERSON REID: M. W/l son, rather than to
continue to object, you'll have an opportunity to cross
examine at that time, and |'d appreciate it if you' d hold your
gquestions until then.

MR. WLSON: Yes, ma'am

CHAI RPERSON REI D:  Thank you.

MR. EUBANKS: | apol ogize for this delay.
VWHEREUPON,

SHI RLEY WASHI NGTON

was called as a witness by Counsel for the District of
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Col umbi a and, having al ready been duly sworn, assumed the
wi t ness stand, was exam ned and testified as follows:
DI RECT EXAM NATI ON

BY MR. EUBANKS

Q Good norning, M. Washi ngton

A Good nor ni ng.

Q Can you pl ease state your nane for the record
and spell it?

A My nane is Shirley Washington, S-H-1-R-L-E-Y,

Shirley, WA-S-HI1-N-GT-O N, Washi ngton.
Q What is your current occupation?
A I"man investigator for the D.C. Departnent of

Consumer and Regul atory Affairs.

Q How | ong have you been in that position?

A I"ve been in that position since about 1983.

Q And how | ong have you been with DCRA?

A I'"ve been with DCRA since -- no, |'ve been with
DCRA since about -- since it began. | figure when it began.

Q Okay. And what other capacities have you

served wi th DCRA?

A I was a paralegal for the D.C. Rental Housing
Conmi ssion, and | was there | think nine years. And | went
fromthere to working for the Investigations Division of the
O fice of Compliance.

Q Okay. Can you give nme a job description of

your current position?
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A My job is to investigate regulatory conplaints
-- presently, regulatory conplaints and |license conplaints,
any violations of licensing aws. Anything that DCRA has
jurisdiction over, we're assigned to investigate when we get a

conplaint or if we're directed to.

Q Have you ever testified in a case or hearing
bef ore?

A Yes, | have.

Q Okay. Have you ever specifically appeared

before this Board?

A No, | haven't.

Q Okay. How nany of the solid waste facilities
in the District have you visited?

A I"ve visited all of them including those that
are cl osed.

Q How many total inspections would you say you' ve
made of solid waste facilities in your 16 years as an
i nvestigator?

A Well, I've been assigned to work solid waste
since July '95, and since that time, maybe 2, 3, 400.

Q Okay. In your current position, have you ever
had occasion to visit the facility in question at 2160 Queens
Chapel Road, Northeast?

A Yes, | have.

Q How many times would you estinate that you' ve

been to that particular facility as an investigator?
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A Since July '95, probably well over 100.

Q Okay. And why have you had occasion to go to
2160 Queens Chapel ?

A Well, the Agency received conplaints of odors,
truck noise, rats, insects fromthat particular facility --
and there was another one at the tinme -- but fromthat
particular facility, we had conplaints there, and al so because
we had received so many conplaints, especially the truck
noi se, the type of traffic, what the Ofice of the -- the
Chief of the O fice of Conpliance decided to do was to just
assign ne solely just solid wasted facilities.

And, so once we got the conplaints and
started answering the conplaints to go out, 1'd also went -- |
got conplaints fromthemtoo, from 2160. So, that's why |
went out. Initially, we had conplaints, and then | was
assigned to work on solid waste.

Q Okay. What is the nost recent conplaint you' ve

recei ved, do you know?

A | received a conplaint |ast week.

Q About 21607

A About 2160.

Q Okay. And what was that conplaint for?
A COdor .

Q Okay. Are your conplaints typically from

residents in that area?

A I've had conplaints fromthe business community
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and fromthe residents; the residents right in the area over
t he bridge, yes.

Q Do you typically call before you visit the site
or is unannounced?

A No, | don't call. Wat | do is when | get to
the site, | always talk to the person who's in charge. In
that particular facility, it's M. Jesse Kenp. And | always
et himknow that I'mthere before | go, and | actually ask
himto sonetines stop even to let ne in so that | can see
what's on the floor, what's happening there.

Q About how often would you say you receive

conpl aints regarding this facility?

A Maybe two, three a week.

Q Per week?

A Yes. Sonetines |ess, sonetinmes nore.

Q To your know edge, do they have deodorizers or

any equi pnment to combat the odors fromthe facility?

A They have a system \hat they do is normally
when | get there, the systenmls not on, but when |I cone up they
turn the systemon, and it's not effective; it's just not

effective. Depending on where you stand, you can snell that

facility. |1've snelled 2160 as far away as Franklin Street.
Q And it also snells bad inside the facility?
A Oh, it's horrible on the inside. It's actually

raw garbage in there.

Q Okay. To your know edge -- |I'msorry, as part
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of the violations you wite,

failure to have certificate of occupancy?

A

Q

Yes.

To your know edge,

does Waste Managenent or

anyone currently have a C of O to operate 21607?

A
certificate
Q
occasion to
A

Q

A

Q

can | ook at

No one has -- to ny
of occupancy for 2160.

As part of your dut

know edge, no one has a

i es, have you ever had an

take pictures inside or outside of 21607

Yes.
Okay.

I normally take pic

If you could step with nme up to the board so we

the pictures.

MR. WLSON: My |

what they're | ooking at?

>

t ook.

Q

A

BY MR EUBANKS

Do you recogni ze th
Yes, | do.

What are these phot

These are pictures

Did you personally

I took all of the p

at the top here, the area --

Q

(202) 234-4433

The aerial photogra

tures when | go there

follow themso | can see

ese phot ographs?

ographs of ?

of the inside of 2160 that

take all of these pictures?

ictures except this picture

ph?
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A -- photo, yes.

Q And to the best of -- sonme of these pictures
have dates in the bottomcorner. To the best of your
know edge, are these dates accurate on these pictures?

A They' re accurate, because my canera has a date

on them so that's actually put on there by the camera.

Q Okay. And why did you take these photographs?
A As part of ny inspection when | go there.
usual ly take pictures. | normally take pictures, and | took

pictures to show what the facility |ooked |like at the time I
was there.
Q If you could use this pointer and pl ease
identify briefly what each picture is of.
CHAI RPERSON REI D:  Are you all speaking into
the mc?
THE W TNESS: vyes.

CHAI RPERSON REI D:  Are you being picked up?

THE W TNESS: This one al so?

CHAI RPERSON REI D:  And, Ms. Washington, could
you al so, because we can't read it, give us the dates of the
pi ctures.

THE W TNESS: Okay. The picture nmarked A-1 is
not the one |I took, but this is an area shot -- an overhead
shot of the outside of 2160 Queens Chapel Road.

CHAI RPERSON REI D:  And a date?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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THE WTNESS: This one is not dated. | didn't
take this one.

CHAI RPERSON REI D:  Okay.

THE W TNESS: Okay. A-2 is dated April 16,
1999, and that's a picture of the inside of the facility, and
what it shows is that the trash goes all the way up alnost to
the ceiling of the -- actually, there's a wi ndow at the top
but it goes all the way up to the top of the wi ndow inside the
facility, and that's very high. That's a tall facility.

BY MR. EUBANKS

Q Keep goi ng.

A Oh, these are raw chitterlings.

Q I"'msorry, what is it?

A A-3. This is a picture of raw chitterlings,

chitterlings.
Q And what are those?
A They're pig intestines. These are raw
CHAI RPERSON REID:  And where is this? This is
i nsi de agai n?
THE WTNESS: Yes, this is inside 2160, and
it's marked A-3, and the date is 11-24-98.
This is a picture inside, and this is marked A-
4. This is Cctober 29, 1997, and this is a picture of rat
dr oppi ngs.
Again, this is a recent picture. This is A-5.

This is a picture of the floor. This actually shows the

NEAL R. GROSS
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condition of the floor. Now, this is the new tipping floor
and it's just howit looks. And this is raw neat on the
floor.

A-6 is a picture of -- this is a hazardous
wast e bucket.

CHAI RPERSON REI D:  What was that date, please?

THE W TNESS: The raw neat on the floor?

CHAlI RPERSON REI D:  Yes.

THE W TNESS: August 17, 1999.

MR. WLSON: Mdam Chair, mght | ask, again,
we stipulate that we have trash on our tipping floor. That's
what this is.

CHAI RPERSON REID: M. WIlson --

MR. WLSON: It would be hel pful to know what
time of day it is.

BY MR EUBANKS

Q Can you please give the tine of day, if you
know, when you took these pictures with each picture?

A Well, | work between 8:15, 4:45, but sone of
the pictures -- 8:15, 4:45, but |'ve been to the facility as
early as 5:00 in the norning, and |I've been there -- actually
4:30 in the norning and as | ate as, say, 12:00 at night.

BY MR HOOD

Q May | ask, when you're there at 12:00 at night,
is the floor clean?

A At the tine that | was there, no.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



Q Wuld you say that --
A I'"ve never -- the only tine |'ve seen the floor

clean at 2160 is when they put the new tipping floor in, which

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

was about six weeks to two nonths ago, within the [ast two

nont hs.

Q

From your observati

on, it's not true that the

floor is clean within 120 m nutes, | believe, which was

testified to earlier?

A Never .
Q Okay, thank you.
A Only tine |1've seen that is when the floor was
brand new and then -- and | nean brand new -- no, not at all
This is a hazard -- A-6 is a picture of a
hazardous waste bucket. |It's marked hazardous, and this is a

bucket that we saw June 1, 1999,

wast e bucket .

BY MR SOCKWELL:

and actually it's a nedical

Q I"'msorry, what's the date on that?
A June 1, 1998.
CHAI RPERSON REID:  You said 1999.
THE WTNESS: | neant to say '98. But when we
were in the facility -- and this is a picture taken the sane
day -- these are needles. This is infectious waste is what |

meant to say, infectious waste bu

cket .

What we saw when we went in is we saw the

medi cal waste, and we were very c

(202) 234-4433

NEAL R. G

oncerned, and so we took a
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picture of it. So, these are needles here, and this the
medi cal waste bucket.

CHAI RPERSON REI D:  Okay, the nedical waste
bucket .

THE W TNESS: Yes, it's marked.

CHAI RPERSON REID: Is the purpose of it to
accunul at e hazardous waste?

THE W TNESS: No, they actually have to --

CHAI RPERSON REID: No, my question was is the
purpose of the hazardous waste bucket to contain hazardous
wast e?

THE W TNESS: Not hazardous, nedical | nmeant to
say. |'msorry.

CHAI RPERSON REI D:  Okay, nedical waste.

THE W TNESS: Yes, they're supposed to put
stuff in there. But, actually, in this type of facility these
t hi ngs should -- this should not be in there. These needles
should not be in a solid waste facility |ike 2160.

CHAI RPERSON REI D:  Okay, no. M question was
t he purpose of showi ng the bucket is for what?

THE W TNESS: Because | wanted to take a
picture of the fact that that bucket was there inside.

CHAI RPERSON REID: Well, is the bucket supposed
to be there?

THE W TNESS: No. The bucket's not supposed to

be there, and the needl es are not supposed to be there.

NEAL R. GROSS
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CHAI RPERSON REI D

Where were the needl es?

THE W TNESS: The needles, | don't renenber. |

don't really remenmber, because
t here.
CHAI RPERSON REI D
somet hi ng, outside the bucket?
THE W TNESS: They
Here's another -- | think it was

stayed there awhile.

BY MR W LSON:

really just took a picture

Li ke on the fl oor or

were -- | don't renenber.

inside this box here. And it

MR. WLSON: |Is that the box that says specia

nmedi cal waste, that box?

CHAI RPERSON REI D

Washi ngt on?

What does the box say, Ms.

THE WTNESS: It says "special nedical waste,"

and you can see that synbols on here --

t he poi nt

CHAI RPERSON REID: | see.
THE WTNESS: -- are very nmuch the sanme. But
that -- what | wanted to point out is if you | ook at

the date here, it's June 1, 1998,

Sept enber

and if you look here, it's

29, 1998. Separate days, and still, we still have

nmedi cal waste there. There shou

particular facility.

(202) 234-4433

CHAI RPERSON REI D

d be no nedical waste in that

And where were the needl es?

THE W TNESS: | don't renenber.

CHAI RPERSON REI D

What date was that?
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THE WTNESS: | can't even see ny date here.

It's probably dated on the back. Okay, this is the June 1

dat e.

MR, WLSON: I|I'msorry, but there's no apparent
dat e.

MR. EUBANKS: Yes, there is. You can cone up
and see it.

THE WTNESS: Yes, it is. You can see it here.
In the background, if you look right here, you can see. See
here, 6-1, and it's probably also dated on the back, because
usual ly date them on the back
MR. BASTI DA: Madam Chai r per son?
CHAI RPERSON REI D:  Yes?
MR. BASTIDA: As a nmatter of procedure, is M.
Wl son allowed to cross exam ne while she's presenting her
testi mony or he should hold his questions until she's finished
her presentation?
CHAI RPERSON REID:  No, you're right. M.
Wl son is supposed to hold his questions. However, at this
point, I'll allow himto ask, because it's very specific to
what they're tal king about right there to get clarification
BY MR EUBANKS
Q You can keep going through the pictures.
A Okay.
MR. BASTI DA: Well, Madam Chai rperson, you

cannot have it both ways. So, either he asks for the

NEAL R. GROSS
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clarification after the testinony is presented or he can
interrupt every five mnutes. | don't think that that's
beneficial to you or to the Governnent or to the Appellate,
because --

CHAI RPERSON REID: M. Bastida --

MR. BASTIDA: -- it takes too long to get
t here.

CHAI RPERSON REI D:  Thank you, but 1've already
rul ed. Thank you.

THE W TNESS: Okay. So, A-9 -- where are we?
Oh, A-8 is again -- this is a box, special nedical waste that
was inside the facility on 9-29-98.

This is A9 -- did | call this A-8? Okay. A-9
is a picture of the drain systemthat they had. W actually
at sone point had to insist that they clean out the drain,
because garbage was all inside the drain -- the drain system
that they had at that tine. And that, again, that's dated 6-1
-- 1 think it's "98; | mght have to | ook on the back. No, 6-
1-99, okay. W got it right. | got the date right. Yes, it
is. It's 6-1-99. Ckay.

BY MR EUBANKS

Q I"msorry. The picture appears to say 6-11-99,

but 1'm not going to put words --

A Oh, 6-11-99, |I'msorry.
Q Can you read that as 6-117?
A Yes, 6-11-99.

NEAL R. GROSS
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Q Just in the interest of tinme, I"'monly going to
ask you to |l ook at a couple nore pictures.
Can you please identify A-12, Al5, and A-13 --
I"msorry, A-12, 13, and 147
A Okay. This one -- | don't know if you can tel
what this is either.
Q Well, just in the interest of time, can you
just start with 12?2
A Okay. Twelve is a dead rat inside the
facility. A-12, that's 6-1-98. And 13, these are birds --
this is the tipping floor that they describe -- these are
bi rds and garbage, and you can see --
CHAI RPERSON REI D:  What nunber is that?
THE WTNESS: This is A-13.
CHAI RPERSON REID: A-13 is a --
THE W TNESS: Birds.
CHAI RPERSON REI D:  Dead bird?
THE W TNESS: No, they have a lot of birds that
conme in and eat the garbage.
CHAI RPERSON REI D:  Oh, okay.
THE W TNESS: Scavenger birds.

BY MR. EUBANKS

Q And A-14, |'msorry.
A Okay, and the date on that, A-13, is 11-24-98.
And A-14 is -- these are insects. You can actually see the

roaches here. That's A-14, and the date is 9-29-98.

NEAL R. GROSS
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BY MR. EUBANKS

Q You can return to the seat.
A Okay.
Q Now, Ms. WaAshington, nobst of those photos seem

to be 1997 and 1998. In your opinion, did the facility
essentially look that way back in 19957

A | started working on this assignnent in July of
1995, and that facility has always | ooked Iike that.

Q Okay. So, npost of those pictures are what you

woul d have seen in 19957

A Yes.

Q Okay. In the tinmes you' ve been there, have you
ever seen the facility enpty -- enpty of refuge, | nean?

A The only time |1've ever seen 2160 enpty was

when they were putting the tipping floor in.

Q Okay.

A They actually stopped the operations there.
Q And have you seen live rats in there?
A Yes, | have.

Q And have you seen insects?

A Yes, | have.

Q Roaches?

A Yes, | have.

Q Bi rds?

A Yes.

Q Bi rds often?

NEAL R. GROSS
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A Yes, all the tine.
Q Rat droppi ngs?
A Yes.
Q Often?
A Yes.
Q Bi rd droppings?
A Yes.
Q Often?
A Yes.
MR. EUBANKS: | have no further questions for

this wtness.
CHAI RPERSON REI D:  Thank you.
MR. WLSON: Do you save all cross exam nation
for the end?
CHAI RPERSON REID: Save it for the end.
MR. EUBANKS: As mnmy next witness |'d like to
call M. J. Frank Bernheisel.
VWHEREUPON,
J. FRANK BERNHEI SEL
was called as a witness by Counsel for the District of
Col umbi a and, having al ready been duly sworn, assumed the
wi tness stand, was exanined and testified as follows:
DI RECT EXAM NATI ON
BY MR EUBANKS:
Q Good norning, M. Bernheisel.

A Good afternoon.
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Q I guess it's afternoon, sorry. Can you please
state your name and spell your name for the record, please?

A My nane is Frank Bernheisel, and that's spelled
B-E-R-N-H-E-I-SE-L.

Q And what is your current occupation?

A I"ma vice president of Gershman, Brichner &

Bratton. We're solid waste consul tants.

Q Okay. And how I ong have you been in that
position?
A Well, I"'mnot sure how long |'ve been a vice

president, but |I've been with the firm since 1983.

Q Okay. And can you explain to ne your job
description?

A My job description is to analyze solid waste
facilities or proposed facilities, and assist the -- our
client in either developing the facility or getting a permt
for the facility, doing a feasibility study for a facility,
supporting a financing for bonds that finance a facility,
doi ng environmental inpact statenments for facilities.

Q Can you please tell me about sonme of your prior
related jobs and any related in the solid waste industry?

A Vell --

Q I"'msorry, I"'mjust going to interrupt for one
second. There is a copy of M. Bernheisel's resune.
submitted that to the Board and also to Counsel several weeks

ago, so I"'mnot going to have himgo on and on about his

NEAL R. GROSS
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qual ifications.
If you could just give ne maybe two or three of

your nost recent positions?
A Well, a couple of transfer station-type

projects were to assist Cul peper County, Virginia to | ook at

options to their landfill, help them devel op a procurenent
docurment once it was decided that -- by their Board that the
landfill was not their best solution to solid waste

managemnment, and then help them negotiate a contract with a
private firmto build a transfer station and transport their
solid waste to a larger landfill in Virginia

I, way back in ny history was a project |eader
and engi neering design team | eader for a 750-ton-a-day waste
transfer and processing facility in New Ol eans.

Q Okay. Can you tell me alittle bit about your
educati onal background?

A Well, ny educational background's a little
checkered. |'ve got some engi neering, but ny degree is a
bachel or's degree in mathematical statistics, and | have sone
graduate work in statistics.

Q Okay. Are you currently certified in any solid
wast e capacity?

A I have what's called a QEP, Qualified
Envi ronment al Professional, and that's issued by a certifying
group in Pittsburgh, and in order to do that -- to get that,

you have to take a test, and it covers all of the
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environnental nmedia -- air, water, and solid waste, so it's
not just a narrow solid waste certification

Q Okay. Do you teach any cl asses or give any
| ectures regarding solid waste?

A |'"ve taught several classes, but currently I'm
one of the instructors for the Solid Waste Associ ati on of
North America and just finished their collection course over
in Baltinmore a nonth ago.

Q Okay. Can you tell us about your professional
menber shi ps?

A Well, let's see, the --

CHAI RPERSON REI D:  Honestly, M. -- what's his
name?

MR. EUBANKS: Bernhei sel

CHAI RPERSON REI D:  Bernheisel. | think that we
get the gist of the qualification, and can we just kind of
proceed?

Thank you very nmuch. We're very nmuch -- we
have the resune, and we are very much apprised of M.
Ber nhei sel ' s?

THE W TNESS: Ber nhei sel

CHAI RPERSON REI D:  Bernhei sel's qualifications.
So, if you would proceed, please.

MR. EUBANKS: My intention was only to present
himto the Board as an expert in solid waste managenment.

BY MR. EUBANKS
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Q For your testinony today, have you reviewed any
books or publications?

A I went back and reviewed a nunber of state
regul atory packages for solid waste transfer stations focusing
on a couple things, including their choice of term nol ogy just

to refresh nyself. Also, there's a solid waste handbook

that's put out by Wley. It has a section on transfer
stations. | reviewed that. And there is a state and |oca
solid waste managenent |egal summary. | checked that.

Q Have you reviewed the pleadings in this case?

A Yes, | have.

Q Have you revi ewed the rel evant regul ati ons?

A The District regul ations?

Q Yes, the District regulations, yes.

A Yes, | have.

Q And have you reached a concl usion regarding the

zoning adm nistrator's decision about the sinmlarity between
solid waste facilities and the prohibited uses in DCVMR section
8237

MR. WLSON: Objection. That's calling for a
| egal conclusion, and | didn't know that he was a | awyer.

MR. EUBANKS: He's speaking specifically about
the characteristics that are simlar between these two. This
is factual; this isn't |egal

CHAI RPERSON REID: Is it a legal -- 1'mnot

certain, excuse ne. |Is it a legal question here or is it
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factual? Can he -- is he allowed to speak on that?

MS. SKIPPER: | think you can allow that to
come in, and if you thereafter deemit inappropriate, we can
handle it.

CHAI RPERSON REID:  Scratch it, scratch it from
the record?

MS. SKI PPER:  Yes.

CHAI RPERSON REI D:  Okay.

MR. WLSON: But he's being asked what he
t hought of the zoning administrator's -- if he agrees with
that, having eval uated the appropriate regul ati ons and
st at ut es.

MR. EUBANKS: |'m not asking himabout the
legality of anything. |'m asking himabout the simlarity
bet ween solid waste facilities and the prohibited uses.

CHAI RPERSON REID: | thought you were asking if
he agreed with the zoning adm nistrator's anal ysis.

MR. EUBANKS: |'msorry, let nme change that.

CHAI RPERSON REI D:  Okay.

BY MR EUBANKS

Q Have you reached a conclusion in this case
regarding the simlar characteristics of solid waste
facilities with the prohibited uses listed in Title 11 DCVR
section 8237

A Yes, | have.

Q And what is that concl usion?
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A That for the facilities in the list that | have
personal experience with -- and |I'm not an expert, for exanple
in steel mlls or refineries, but I've visited both -- for
those facilities where | have personal experience, there are
specific simlarities in the type of, I would call them
environnental inpacts that we're trying to control with solid
waste regul ati ons.

They are dust and odor and potential water
pollution. The fact that the facility m ght handle -- not
necessarily always handle -- but m ght handl e expl osive or
flammabl e materials, so that, yes, there are sinmlarities from
my personal experience with sone of those uses.

Q Okay. In your preparation for this case, did
you have occasion to make a chart regarding the prohibited
uses and the simlar characteristics?

A Yes, | did.

Q Okay. |'mgoing to hand you what's been marked
as Governnent's exhibit B-1.

MR. BASTI DA: Madam Chai rperson, | think that
if M. Eubanks date the DCMR that he's referring to, it would
be beneficial, because in that way, he will nake this --
assure the Board that in fact those were the prohibited uses
used by the zoning administrator at that tine.

CHAI RPERSON REI D:  Okay.

MR. BASTIDA: You can look it up and then put

it into the record.
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MR. EUBANKS: Okay.

MR. WLSON: Your Honor, | have the date if it
woul d be hel pful .

CHAI RPERSON REI D:  Okay.

MR WLSON: It's May 12, 1958.

MR. EUBANKS: May 12, 1958, | believe you said.

MR. WLSON: Yes, sir.

MR. BASTIDA: No, that cannot be it. The
Zoni ng Commi ssions were revised and keep on being revised, and
the last revision is 1996. So --

CHAI RPERSON REI D:  Okay.

MR. BASTIDA: -- | think that you need to | ook
-- research that and put it into the record.

CHAI RPERSON REI D: M. Eubanks, if you will do
t hat ?

MR. EUBANKS: Yes, we will.

CHAI RPERSON REI D:  We need to have the accurate
dat e.

MR. EUBANKS: Okay.

CHAI RPERSON REID:  All right.

BY MR EUBANKS:

Q I"msorry. Do you recognize this docunent

that's been marked as Governnent's B-1?

A Yes, | do.
Q Is this the chart that you prepared?
A Yes, it is.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Q Okay. If you don't mnd quickly stepping up to
t he podi um

CHAI RPERSON REI D:  Use the m crophone, please.

BY MR EUBANKS

Q If you could just briefly explain what you have
on this chart and each use, and if you could tell us your
experience with each of those uses you're referring to.

A Okay. Wth each of the uses, the ones that
have characteristics of solid waste facility beside them are
facilities that 1've either been in or close enough that |
t hought that | could list that as an experience.

Sl aught er houses contain putrescibl e wastes,
which is any waste which will, in proper parlance, rot, and
that rot can be a carrier for disease. Harbor vectors, and
again we're tal king about any organism-- birds, rats, et
cetera -- that can | eave an odor. A settling gas, |'ve not
been to, ammunition manufacturer, no.

Ani mal rendering contains putrescible wastes
again. That's the cuttings from butchering and, again, can
har bor vectors and omt odors. W had one in Georgetown for
years that had a sign on the Washington Flower MII|, "The
odors don't originate here.” WelIl, they cane fromthe
rendering plant.

Arsenal s can contain flammabl e or expl osive
materials, and we do we see those in solid waste every once in

awhile. We try to avoid getting themin, but in ny facility
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in New Ol eans we did get a case of shotgun shells in even
t hough we had screening, and so that woul d be the potenti al
danger.

Refineries, odors; can contain explosive and
flammabl e materials. Canning or storage of hides, very
simlar to rendering, and fertilizer manufacturer, | don't
believe that | filled that one in. |1've never been to a
fertilizer manufacturing plant. Rock quarries, very big dust
emtters, very high noise. And steel furnaces, again, very
hi gh dust and pollution enmitters, very high noise.

Q Thank you.

CHAI RPERSON REID: Now, let ne see if |
understand this correctly.

The purpose of that presentation with this
chart is to show a relationship between the prohibited uses
under DCMR section 823 and how it relates to the waste
managenment facility or solid waste facilities in general ?

THE WTNESS: Solid waste facilities in
gener al

CHAI RPERSON REID:  Okay. Now -- all right.
You' re saying that a slaughterhouse has the sane
characteristics of nmost solid waste facilities?

THE WTNESS: Let ne just clarify. One of the
areas where | have been active is both on permtting and have
done sone witing of regulations. The regulations that are in

place in nost states -- and that's what | deal wth nost of
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the time -- are designed to protect public health and safety
fromthe characteristics of solid waste.

Now, what |'ve listed up there are known and
recogni zed characteristics of solid waste that we try and
regul ate against -- or to control in the business and then
conpare those, at M. Eubanks' request, to the uses that | was
famliar wth.

MR. WLSON: Your Honor, | nust just state an
objection for the record.

CHAI RPERSON REI D:  Okay, may | finish?

MR. WLSON: Ckay, go ahead and state your
obj ecti on.

MR WLSON: | just wanted to state ny
objection for the record. | don't believe the witness or the
Government is saying that we are the slaughterhouse or an
arsenal or whatever. And, as a consequence, discussion of
these sections is legally irrelevant. The regulation talks
about that which is specifically prohibited, and these uses
are specifically prohibited.

VICE CHAIR KING But the final section says
"any other use with characteristics simlar to those listed in
this subsection.” This is the section that you yourself
quoted in your principal testinony at the begi nning, and what
the Governnent witness is now doing is saying that your
operation falls under, O any other use with characteristics

simlar to those listed in this subsection. It seens to ne
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that it's perfectly perm ssible, Madam Chair.

MS. SKIPPER: | would just like to call to the
attention of the Appellant. He's misspoke. | believe you
said illegally rather than legally a few m nutes ago when you
were referring to the various procedures. | think you nmeant

| egal ly.

MR. BASTIDA: No, he refers to that he was
illegally testifying, because he was testifying to those uses,
and | thought that you had said that that was |egal and
permi ssible to testify to those uses.

CHAI RPERSON REI D:  Okay.

MR. BASTI DA: Because of the similarity that --
you used the word "illegal;" that his testinony was ill egal
O you referred to that.

MR. WLSON: | appreciate the point. The point
I'"'m making here is that the testinony is irrelevant.

CHAI RPERSON REI D:  Okay.

MR. WLSON: And that's all we are suggesting.

CHAI RPERSON REI D: Okay. The problem | have
with this chart is they are specific prohibited uses that are
set forth within the regulations. Then in your matrix, you
then go on to set forth sinmilar characteristics that are
proffered as being a basis for the solid waste facilities to |
guess -- correct ne if I'mwong -- but | guess you're saying
that these simlar types of inpact or types of circunstances

woul d then nake the solid waste facilities, if they have any
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of these characteristics, |ike a subset under the prohibited
uses?

For exanple, | can't follow where an arsenal --
it says that arsenal is prohibited. All right, we all know
what arsenal is. That's very clear in everyone's nmind. But
then when you say characteristics can contain flammable or
explosive materials -- and ny point of departure is if it was
the intent of the zoning regulation to set forth prohibited
uses, then | would thin that they would not stop with the
prohi bited uses, they would al so continue with these uses that
you said are the characteristics. | can't see how they could
all be put into the sane box.

VICE CHAIR KING You have to | ook at the
bottom at letter "O"

CHAI RPERSON REID:  No, no, that's a given

VICE CHAIR KING Under "O"

CHAI RPERSON REID: That's a given; "O' is a
given. But the argunent that's being made here is that you
have prohibited uses, and then you have other uses of solid
waste facilities that can be construed as being prohibited.
And that's where | find this confusion. | think it's --

MR. EUBANKS: |'msorry. | don't think |I'm
exactly understandi ng the questions. The purpose of the chart
was to lay out the characteristics that are sinilar between
the solid waste facilities and the prohibited uses. The

zoni ng adm nistrator, in her decision, used that portion "O"
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any -- well, I'msorry, you can read it better than | can, |
guess, fromhere -- but uses with sinmilar characteristics.
And this is to show that a ot of these have simlar
characteristics to a solid waste facility to support the
zoni ng adm ni strator's decision

One thing 1'd like to add is that in the zoning
adm ni strator's decision, she didn't say a solid waste
facility is definitely like a slaughterhouse or |ike an
arsenal. She said "It's close. 1t's close enough, and I'm
not sure. | want you to go to the BZA for variance, and |et
this Board nake the determination as to whether those are
cl ose enough. "

CHAI RPERSON REID:  Well, | still have a problem
with an arsenal and can contain flammable or expl osive
material. Now, an arsenal is one thing, and gun shell is
anot her entirely. So, what we have here is a situation where
it's left up to the interpretation of whoever as to whether or
not these other things -- these other characteristics would
fall into the section "O"

MR. EUBANKS: And | think that was exactly the
zoning administrator's point; that these things are cl ose
enough that Waste Managenent needs to come to this Board where
experts can be called and things |like that to make a
determ nation as to whether the characteristics are sinilar
enough that it should be --

CHAlI RPERSON REI D. Whet her or not we woul d
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agr ee.
MR. EUBANKS: Yes, exactly.
CHAI RPERSON REI D:  Okay.
MR. EUBANKS: | just have a couple nore
gquestions for M. Bernheisel
BY MR EUBANKS

Q As part of your preparation -- I'msorry, did
you nention that you had revi ewed solid waste regul ati ons
around the country?

A Several states.

Q Okay. And sone type of glossary or sone type
of solid waste manual that had a gl ossary?

A Bot h have gl ossaries. Mst state regul ations
have a gl ossary that applies so that the people applying and
the peopl e approving the pernmits are all speaking the sane
| anguage.

Q In your 25 years experience dealing with solid
waste, are you familiar with the term "processing al one" being

used to describe what happens in a solid waste facility?

A Well, in -- if processing is applied to a solid
waste facility -- and sone regul ations are very specific on
this -- it inplies things like shredding with a hammerm | or

screening or other efforts to take solid waste apart, reduce
its volume, or break it into different fractions. Some
regul ati ons are very specific; others are nmuch nore general

When processing is applied to solid waste, ny
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first reaction would be something other than a transfer
station is taking place. Either we are going to pull some
mat erial out for recycling; we are going to prepare a refuse-
derived fuel, or some other nore extensive process than solid
wast e transfer.

Q And are you fanmiliar with the terms "carting”

or "hauling" being used typically in the solid waste industry?

A Well, carting and hauling are general terns for
transport. In the area around New York, which is very
particular, carting refers -- and carters in that very smal
locality -- refer to people in the solid waste business.

But, in general, the termin the industry is
solid waste collection firm and it's distinct fromsolid
waste transfer station. Sonetimes we do use shorthand, but if
I"'ma solid waste professional talking to another solid waste
prof essional and |I'mtal ki ng about hauling, | know that we're
not tal king about sand and gravel, because both of those are
solid waste people.

Q Okay. And are you familiar in D.C. that both a

permt and certificate of occupancy are required to run such a

facility?
A Yes, | am
Q Is this unique to D.C. ?
A No, it's not in my experience, and |'ve been in

D.C. quite a long tinme, and the problemin Government that

D.C. has is at both state and |ocal governnent. |n nost of
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| ocal function.

specifically as one, require that before the permt's issued,
the local zoning has to be appropriate for whatever the |oca
zoning is for a solid waste facility.

Q Just a couple nore questions. Sir, are you

And nost of the regul ations,

bei ng paid today as a consul tant

A I ama paid consultant, and | work for salary
for ny firm M firmgets paid for my services.

Q Okay. And has that -- the fact that you're
bei ng paid, has that affected your outcone of your testinony

in any way today?

A

Q

No, it has not.
Thank you, sir.

MR. EUBANKS: |f |

i ndul gence for one --

Q M. Bernheisel -- | hope |I've got your namne
correctly -- | agree that carting and hauling are genera
terms for transport, but the way that this was stated on the

certificate of occupancy back in 1995, when you read that

BY MR G LREATH

by the District of Colunbia?

That's all | have.

Maryl and

coul d have the Board's

don't know whether you've had access to it or not

says -- are you famliar with the wordi ng of that?

(202) 234-4433
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A Yes, | am

Q Woul d that be unclear to you what was being
i nvol ved, the transporting and they say specific of this?
Wul d you have -- it would not be clear to you just what was
bei ng i nvolved in this?

I'"ve heard the term-- they say carting and
hauling is not clear. In and of itself, as a general term
standi ng al one, you don't know what to apply it to. But when
you have somet hing specific, do you feel this is I ess than
clear? It would not reasonably understandabl e?

A Well, it wasn't really clear to nme in reading
that until you get to solid waste. And as soon as they cal

out that it's solid waste that's being brought in and taken

out, then the -- what cones up is solid waste transfer
station, which is not on that application at all. And that's
not a newtermof art. |It's been around for as long as |'ve

been in the business.

Q Well, | thought on the certificate of
occupancy, though, that they specify. They say specifically
solid waste handling facility for receipt, |oading, conpacting

and transfer, et cetera.

A Yes.
Q To my mind -- and I'"'mnot -- | don't want to
put words in your nouth -- but once they add this clarifying

| anguage, to ne, it's hard for ne to see how a reasonably

educat ed person could m sconstrue what's being said here.
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A Well, | tend to agree with you that when | got
to solid waste, ny mnd said, "Oh, yes, transfer station

yes. But at the carting and hauling level, it could have
been furniture.

Q Well, that's true, but you'd have to take this
into account. The total inport of this is to say it's
reasonably clear. Wuld you agree with that?

A I would say yes.

Q Okay, thank you.

MR. EUBANKS: My colleague is now going to cone
up.

M5. RAY: Again, Venita Ray. 1|'d like to cal
Edgar Nunley to testify as a witness, please.

Again, M. Nunley was here when the wi tnesses
were sworn in.
VWHEREUPON

EDGAR NUNLEY

was called as a witness by Counsel for the District of
Col umbi a and, having al ready been duly sworn, assumed the
Wi t ness stand, was exanined and testified as foll ows:

DI RECT EXAM NATI ON

BY MS. RAY:
Q M. Nunley, can you | guess state your nanme and
spell it for the record, please?
A Yes. M name is Edgar T. Nunley. The first
nane is Edgar -- that's E-D-GA-R. Last nanme is Nunley, N U
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N-L-E-Y.
Q And who is your enployer?
A I work for the Departnent of Consumer and
Regul atory Affairs in the Zoning Division within the Buil ding

and Land Regul ati on Admi ni stration

Q And how | ong have you worked for, if | could,
DCRA?

A I'"ve worked for DCRA for a little over 30
years.

Q And could you tell the Board what your current

position is?

A I"mcurrently Chief of the Zoning Review
Br anch.

Q And what does Chief of the Zoning Review Branch
do?

A Well, ny staff and | review applications for
building permts, certificates of occupancy, licenses. That's
our basic function. W do other things -- consulting with
consuners, et cetera.

Q And, briefly, can you just tell the Board what
ot her kind of positions you' ve held?

A I was a construction inspector for
approxi mately 15 years. | ran the -- | apologize -- | was
Chi ef of the Occupancy Branch for five or nore years.

Q In your previous positions or current, are you

required to interpret or have know edge of the D.C. |aws and
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regul ati ons?

A Yes.
Q Wi ch ones specifically do you deal with?
A Specifically, the DCMR 11, the zoning

regul ati ons.
Q Okay. And, so you've worked with the
regul ations for 15 to 16 years.
A Yes, in ternms of interpreting them yes.
Q Has your work ever involved issuing or approva

of a C of O application?

A Yes, my entire career, actually.
Q Can you explain briefly what you' ve done?
A Well, as an inspector, we would review

certificate of occupancy applications to nake sure that they
were consistent with the building code. Wen | noved to the
Cccupancy Branch, we would -- nmy staff would review the
applications for accuracy and correctness. And since |'ve
been Chi ef of the Zoning Review Branch, my staff and | review
applications for consistency with the applicable zoning
regul ati ons.

Q And in Novenber of 1995, what was your role in
processing C of O applications?

A My staff and | were in the position of
reviewing fromthe perspective of the zoning regul ations.

Q And can you briefly explain what that process
is?

NEAL R. GROSS
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A Well, the applicant will -- the applicant puts
a narrative indicating what they propose to use -- a specific
pi ece of property or part of a property. They sit before our
staff. We look at the nature of the proposed use and make a
determ nati on whether it was consistent with the zoning within
whi ch the property was | ocat ed.

Q So, briefly, can you just state what are the
factors that you use to make your determination at your stage
in the process?

A Again, we | ook at the use that the applicant
has placed on the certificate of occupancy application. W
try to match that up with a use that is specifically stated in
the zoning regulations. |If it doesn't match specifically,
then we have consultation with the applicant to find out the
exact nature of the use. And then we nake a determnination
whet her, based on the nature of the use, it's consistent with
t hat zone.

We then determ ne whether it is -- should be
approved over-the-counter; in other words, if it's just an
owner shi p change -- though |I've heard them call ed name change
but it's ownership change -- and no change in the previous
use, the process allows issuance over-the-counter w thout the
necessity for inspections.

If we determ ne, through the interview and the
narrative on the application, that there is some change in the

nature of the use, then we make a determ nati on whether there
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are any additional submissions required to give us nore of an
i dea of whether that use is consistent or whether inspections
are required to assure that the structure would neet the
buil di ng code as well as the zoning regulations, as is
dictated by the zoning regul ations.

Q VWhat do you do if a use does not neet the
zoni ng regul ations?

A If it clearly does not neet the zoning
regul ations, the application is denied, remanded to the main
office where a letter is prepared to allow the applicant to
seek relief fromthe Board of Zoning Adjustnent, either
speci al exception or variance, as appropriate.

MS. RAY: That's all the questions | have.

CHAI RPERSON REI D:  Any questions for M.
Nunl ey?

BY MR SOCKWELL:

Q M. Nunley, in the review of an applicant's
application for a certificate of occupancy, if you | ook at the
zoni ng ordi nance and you see that the desired use includes and
exceeds the specific stated all owables, you said that -- well,
let's say -- what you said was that if doesn't neet what the
zoni ng ordi nance states, you would confer with the applicant
and make a decision as to which way the application should be
sent.

In the case of the applications subnmitted on

the 21st of Novenber of 1995, one of those applications did
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specifically state what is in section 801.7, but, as well,
extended the description of use to things that are not
specifically |l ocated in the zoning code anywhere.

A That's correct.

Q And on the basis of the specificity of use
el ements, would you say that such an application would
traditionally be submitted to the Board of Zoni ng Adj ustnent
as a non-conformng use to the specific requirenents of the
zoni ng ordi nance, to the extent that it could not be

adequately reviewed as an office or counter decision?

A I would say yes, but | would like to say this
also: | don't like to use the term "non-conformng use" in
this context, because it specifically -- it has a specific

meani ng i n zoni ng.
Q It does, it does, and | understand that.
A But in answer to your question, having said
that, the answer woul d be yes.
MR, SOCKWELL: Thank you
CHAI RPERSON REI D:  Thank you.
M5. RAY: And the District calls its fina
wi tness, Mtch Berger, please
And | am not sure M. Berger was in the room
when the oath was given
THE W TNESS: No, | wasn't.
CHAI RPERSON REID: Is there anyone here who's

conme in who's not been sworn. |If not, please stand.
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VWHEREUPON
M TCHELL BERGER
was called as a witness by Counsel for the District of
Col umbi a and, having al ready been duly sworn, assumed the
Wi t ness stand, was exanined and testified as foll ows:
DI RECT EXAM NATI ON
BY MS. RAY:

Q M. Berger, can you state your name and spel
it for the record, please?

A My nane is Mtchell Berger, two L's on
Mtchell, and Berger is B-E-R-GE-R

Q And can you tell the Board what your occupation

A Well, currently, now, |I'mnot enployed. 1've
noved fromthe District of Colunbia, but in nost of the tinmes
relevant to this case, | was an attorney at the Department of
Consumer and Regul atory Affairs here in the District of
Colunbia from 1992 to April of 1999.

Q And as an attorney in the Ofice of Conpliance,
what were your duties?

A Rel evant to this case, in the spring of 1995, |
was assigned to work on solid waste facilities in both
regul ating the facilities that were going to come under the
Solid Waste Facility Pernmit Act, drafting regulations, and
prosecuting violations issued to facilities under the zoning

and envi ronnment al statutes.
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Q So, were you required to have a thorough

knowl edge of the zoning regul ati ons?

A Well, | had attained -- | want to be very
careful. I1'mnot saying |'man expert in zoning, but prior to
t hat experience, | had worked in the civil infractions program

where, on a regular basis, we prosecuted citations for
operating without a certificate of occupancy.

And, so one of the few code books that | had in
my office that | personally bought was 11 DCVMR. And we work
with that alnost on a daily basis. So, by the time 1995 had
rolled around, | had worked with that volune for three years,
specifically in the area of certificates of occupancy.

Q And | think you just indicated that at some
poi nt you were assigned solely to solid waste?

A Yes, in -- | don't renenmber the exact nonth,
but it was in the spring of 1995.

Q And do you have any specialized training in
solid waste facilities?

A My main training was nore recent. | took a
two-day training and certification course offered by the Solid
Waste Association of North America in transfer station design
and operation.

Q Okay.

A And | have also visited a nunmber of transfer
stations and have been given tours of transfer stations, both

in the District of Colunmbia, Virginia, and the state of
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Nevada.
Q And nore specific to this case, then, did your
work in the O fice of Conpliance ever involve trash transfer

station licensing issues?

A Oh, definitely, yes.
Q Can you describe that work for the Board,
pl ease?
A Well, it was fairly w de conpassing. W were

promul gating the regul ati ons under the Solid Waste Facility
Permit Act. W were prosecuting facilities that never
bothered to apply for a solid waste facility pernmit or did not
have certificates of occupancy that allowed themto operate a
trash transfer station

And investigating and | earning as nuch as |
possi bly could about transfer station regulation, this would
entail talking to regulators in other states, getting other
States' regul ations and statutes, and conparing and using them
i n devel opi ng our own regul ations.

Q Based on your work in the Agency, and just to
establish, at the tinme that the applications at issue were
subnmitted to the Agency in Novenmber of 1995, during that tine,
can you make a statenent as to what the Agency's know edge of

solid waste handling facilities were?

A VWhat was the date again?
Q 1995.
A Well, when in 1995.
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Q Okay. In Novenber of 1995, the cat was out of
the bag, as it were for a good portion of the Agency in terns
of what this new creature, trash transfer or transfer
stations, was in the District of Colunbia.

I would say until really the end of 1996 that
al rost all of the rel evant people would have known what the
term"transfer station" would have neant in a coll oqui al
sense.

In 1995, there were people within the Ofice of
Conpl i ance, the legal office of the Department, not all of
them who were famliar with transfer stations and some peopl e
in the zoning area who were famliar with what transfer
stations were.

I obviously was famliar with what transfer
stations were, because | had been working on them at that
point for close to six nonths.

Q And can you describe for the Board what your
i nvol venent in assisting the Agency and setting policy for the
handl i ng of solid waste handling facilities?

A My role was largely that one of a fact gatherer
and of a legal researcher, as | said, |ooking at other state
and city regulations for solid waste facilities and conparing
those other regulatory schenmes with what, for exanple, some of
the applications said in the District of Colunbia, both solid
waste facility permt applications and what the C of O

applications said for sone of the facilities

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

And hel ping to, for exanple, if there was a
meeting -- and at this point, I was on a lower level. | noved
up in the chain of command, if you will, later on. But at
this point intime, if there was a neeting with the head of
t he Buil ding and Land Regul ati on Admi nistration and the Chief
of the Ofice of Conpliance where | worked, the Chief of the
O fice of Conpliance mght come out of that meeting and say,
"Ckay, well, here's what we're going to do about the nusical C
of O applications that we seemto be getting in where two and
three and four applications are coming in on the same
facility.

We want you to draft a nenp. It's going to go
downstairs to the zoning counter, and if anyone comes in
maki ng an application for a particul ar address, that
application is going to be routed directly to the head of the
Bui I di ng and Land Regul ati on Admi ni stration, the zoning
adm ni strator, and the O fice of Conpliance. So, it's not
even really going to be | ooked at or assessed by anyone at the
counter or the normal zoning review process.

We had a nunber of lawsuits going on. An
i ndi vi dual naned Chavel |l e Jackson was in a legal dispute with
M ke Perkins who was the operator at 2160 Queens Chapel Road.
In one day, or in a space of one week, we had three different
applications cone in for the address at 2160 Queens Chape
Road. And by that tinme we already had the hold in process.

That hel ped us nmeke sure that the District
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wasn't issuing Cof OGs in error, or multiple certificates of
occupancy for the entire use of an entire building to
different parties. One of themwas for the W M Basura
Group, and basura in Spani sh means garbage. That one was

subsequently wi t hdrawn.

Q And what address was that?
A That was for 2160 Queens Chapel Road.
Q And, so what did you |ook to as gui dance for

t he Agency's position of policy on issuing C of Os to solid
waste handling facilities?

A Well, as a lawer, | |ooked to statutes,
regul ations, and to legal decisions. |In particular, the
zoni ng deci sions by the Court of Appeals, but far nore
i mportantly, and | think gets lost in some of this process,
particul arly when such as in the case as the concerned
citizens of Kalorama and the Brentwood case where the Court of
Appeal s uphel d the decision by the BZA.

I thought it was extrenely inportant to
actually read the text of the underlying BZA decision, because
as far as | was concerned, that was what the |aw was. Because
if the Court of Appeals upholds what the BZA says, then the
BZA decision is good |law, and that's what we should be siding
to, because in both of those cases, the Court of Appeals dealt
with very narrow i ssues, while the BZA decisions dealt with
all of the issues involved in a case. So, | becane faniliar

with those cases.
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Q And, as a result of your work with the cases --

A Oh, excuse nme. And in addition, | read the,
for exanmple, the promul gation of the regulations for recycling
facilities and the rationale for the promrul gation of those
regul ati ons i ssued by the Zoni ng Commi ssion, and nmuch the like
in other categories.

Q And, as a result of the work and the research
that you did, it wasn't the Agency's position that the solid
waste facilities were prohibited use.

A We concurred with the opinion of the zoning
adm nistrator that if it wasn't a prohibited use, it was so
close to what a prohibited use, as described in the zoning
regul ations, that this was something that needed as nuch as
the zoning adm ni strator referred the Brentwood case where
someone wanted to operate a recycling facility, that this was
a call that had to be made by the BZA

It was just too close, and obviously the
operations of these facilities would have such great inpacts
that this was not a call that should be made by soneone who is
subservient to or an agent of the BZA. It should be nmade by
the BZA, because that would have been a very substantial,
| egal interpretation.

And the necessity for a public hearing on that
poi nt was one of the main reasons why it was decided it should
go to the BZA. Because when the zoni ng adm nistrator makes a

decision, there isn't a public hearing. Wen the BZA nakes
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one, there is.

Q Okay, well, you answered my other question.

So, can you briefly explain what happened, to the best of your
know edge, when these C of O applications cane in?

A Well, as | said, there was an adninistrative
hold, we called it, or a tripwire that when they came in the
door, because they had that address on it, 2160 Queens Chape
Road, it was imediately routed to the zoning adni nistrator
the head of the Building and Land Regul ati on Admini stration
and to the Ofice of Conpliance.

And at that tine, it was ny job to call up and
have conversation with the subnmitters of those applications to
find out what the story was. And it does need a little back
history on that in that Waste Managenent has made it sound
like they willingly came forward and did this out of the
goodness of their hearts to be a good corporate citizen

What they don't talk about is that in the
sumer of 1995 DCRA uncovered that Waste Managenent had
al ready begun operating at the 2160 Queens Chapel Road
| ocation, and we ascertained that, because Ms. Washi ngton went
there and actually got the weigh tickets that were being
i ssued on the scales, and the weigh ticket said, "Wste
Managenment of Maryland, Inc."

So, as early as July or August of 1995, they
had al ready been operating in the District. They had been

contacted by us and told, "You're operating in the District.
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You need a Cof O" And, so it wasn't a forthcom ng effort on
theirs. It was in response to a direction from us.

When those applications canme in, as | said, by
that time, | believe | had established a relationship with
some of the attorneys representing the solid waste industry --
busi nesses in question, and renenber at this site there was
the firmof Giffin, Berenson & Murphy, | think it was called
then, and |I believe Beveridge and Di anond had come on board.
And we di scussed these applications.

One of the applications, as | said, the WM
Basura Group was w thdrawn. The other two applications were
handl ed by the letter issued by the zoning adm nistrator
describing what it was that was -- what the decision was about
those applications. Later on in the -- in 1996 when the
addi ti onal application was made in response to the Solid Waste
Facility Permit Act applications, WAste Managenent was
extrenely meticulous in protecting the rights of the M ke
Perkins certificate of occupancy, not the application but the
actual certificate of occupancy that had been issued and
revoked by the BZA.

I can state for a fact that the applications
made in November of 1995 when they weren't even discussed in
1996, they were considered to be dead letters. There was no
di scussi on what soever, "Look, we nmade one in 1995. Wy can't
we et that one be it? Can't we just anmend it to say solid

waste handling facility?" They were considered dead letters.
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No one considered themto be active, viable, or in any way
anyt hi ng that anyone wanted to pursue.

And the point of fact, not just ny testinony,
when you | ook at the application that was made in 1996, it is
in detail talking about how this application does not in any
way attack the validity of the Mke Perkins certificate of
occupancy that was issued by this Board of Zoni ng Adjustnment,
and so and so forth ad nauseam for pages and pages. There's
no nmention of these Novermber 1995 applications. There was no
intent that any rights that m ght have pertained or obtained
to those applications be preserved.

And as an operation of |aw, once Waste
Managenent conmes in and rmakes a new application, since they
made those other two applications, that would tend to nullify
the prior applications anyway. And that's just comopn sense.
You make an application; the Government says it's denied; you
come in and make a new one, and you give the Governnent what
it wants.

That, to nme, is the |l argest concession that
you're admitting that the other applications are null and
void. And there was no attenpt not even a scintilla of trying
to preserve any rights under those applications.

Q So, in your -- I'mnot sure -- you did explain
why the C of O applications were deni ed?
A As | said, the zoning adninistrator nmade the

determ nation, and this was in -- with the advice of the
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O fice of Conpliance |egal arm of the department that there
were two reasons why those applications had to be denied.

The M ke Perkins transfer of nane, change of
busi ness ownership, was sinple. There was no C of Oto
reissue. It would have caused nassive confusion. This Board
revoked a C of O and now we're going to treat it likes it's
valid, and the name can be transferred? That was absurd.

The second one, the reason was was that this is
so nmuch like the prohibited uses that this is not sonething
that the zoning administrator can act upon; that it is
somet hing that must be referred to the BZA for the BZA to nmake
t hat deci si on.

MS. RAY: We have no further questions. W'd
just like to indicate to the Board at this time, we'd like to
nove our exhibits that we served copies of, A through I
believe it is Einto the record and would subnmit that we have
concl uded our case.

THE W TNESS: Do you have any questions?

CHAI RPERSON REI D: | have one question. In
regard to these three applications --

THE W TNESS: Yes.

CHAI RPERSON REID: Do we know t he dates of the
applications?

THE WTNESS: | believe they've been stated in
the record. They were made sonetime in Novenmber of 1995.

CHAlI RPERSON REID: All in the sane nonth?
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THE WTNESS: | believe so, yes.

CHAI RPERSON REI D:  And the sane day?

THE W TNESS: Yes.

CHAI RPERSON REID:  Onh, okay. All three the
same day.

THE WTNESS: The WM Basura Goup m ght have
cone inalittle bit before or alittle bit after, but it was
cont enporaneous within a week or so.

CHAI RPERSON REI D:  The three applications that
were the subject of this hearing, you're right, they were al
on the sane day, and Ms. King is correct, there is an exhibit
that just kind of briefly gives you an overview, because it's
ki nd of confusing. But they served on the Agency on the sane
day, 11-21-95.

There have been other applications submitted to
which M. Berger is talking about in his experience with the
Agency, and he had received nunerous applications over a
period of tinme.

THE W TNESS: There wasn't only just turnoil
wi thin the Government about the solid waste facilities. There
was turmoil within the industry, and, as | stated before, M.
Chavel |l e Jackson, who was originally involved with the 2160
Queens Chapel Road |ocations, was involved with litigation
with M ke Perkins, and he was al so involved at that point in
time | believe with another facility which has subsequently

cl osed on 1900 Kendall Street, the Aive Branch of Oxon Hil
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| ocati on.

And we felt to a certain extent that the
District Government was being used as a vendi ng machi ne. You
come in, you make the application, and you get the permt, and
then all of a sudden you start running around to courthouses
around the nmetropolitan area saying, "l have a certificate of
occupancy fromthe D.C. Governnment. [|I'mthe rightful owner
and occupi er of this business at this property. Gve nme a
court odor kicking the other people out.” W didn't want our
zoni ng process to be used to those ends. So, that was another
reason other than just trying to get a handle on the solid
wast e busi ness.

Qur certificate of occupancy process was being
prostituted by sone of the people in the solid waste business,
unwi ttingly and unknowi ngly, but it was bei ng abused.

CHAI RPERSON REI D:  Any ot her questions?

BY MR SOCKWELL:

Q M. Berger --
A Yes.
Q -- in your professional or experienced opinion

if three separate certificate of occupancy applications
supported by filing fees were to appear at the District of
Col umbia for the same |ot, same square, and same square
footage, would you be able to act upon themeffectively if al
three were for valid matter-of-right uses?

A If those applications each said -- and we've
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had this situation before -- if the applications all say that
they're going to be used in the entire lot, or if one of the
applications says it's going to be using the entire |lot and
one of the other ones says it's going to be using part of the
lot, well, we apply the law of physics to zoning. Only one
thing can occupy a space at the sanme tine.

So, renenber, these were junped out of the
normal zoning process. These were immediately sent to the
zoning admini strator. But assumng that they came in the
counter the sane tinme, the same paral egal fromthe same | aw
firms delivering all three applications at the sane tinme, it
i medi ately woul d have been |ike what the heck's going on
here? Wiy would you be applying for three C of Os for the
same | ocation at the same tinme? You can't do that. A flag
woul d have gone up in and of itself.

Q Regardl ess of the fact that the supporting
docurentation fromthe attorney described in detail the
reasons that the District should accept all of them the fact
that if they had been matter-of-right applications wthout any
potential question, there would not be a way that the District
could have awarded all three certificates of occupancy for the
same space at the sane time. And they would have been self-

cancel ing, would they not?

A Could it have happened? Yes.
Q It could have happened?
A It could have happened. It would have been an
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error if it had happened. | mean, | don't want to say the
Government doesn't make mi st akes.

Q But the zoning ordinance in specific portions
under the certificate of occupancy speaks to change of use, et
cetera, change of nane, change of ownership. You can't have
all of those things occupying the sane space at the sanme tine,
can you? |'mjust asking.

A No, | agree with you. | just wanted to give
you the practical answer of, yes, m stakes happen, and it
coul d have issued.

Q But, legally, it would not have.

A But in terms of what ny view of the zoning
regul ations were, if it had been issued, it would have issued
an error. What happened by designed by the Agency that these
applications would be junped out for inmmediate review at
hi gher | evels woul d have happened anyway if soneone came in
and said, "Here are two companies. They want to occupy the
same space at the sane tinme even if they want to do the exact
same use."

You can't do it, because if you conme to the
facility as the enforcer, and say, "Look, there's nedical
there's hazardous waste over here," and there's two
certificates of occupancy for the building, and occupant Ais
saying, "Oh, it's occupant B," and occupant B is saying it's
occupant A, you've got a solid waste in the mddle of the

facility and on one is saying who is responsible for it. But
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you can't do it. You can't regulate zoning if you essentially
allow two people to use the sane place at the sanme tine.

Q But in the same -- if | approached the
certificate of occupancy branch with three applications on
three different days, each one extending a greater use to the
property, | could probably change ny certificate of occupancy
on each of those three days to include additional elenents of

use, legally.

A Not necessarily.
Q Not necessarily. \hy not?
A Not necessarily, because it would depend on

whet her the use was a |l awful use that you --

Q That's what |'msaying. If it was a | awful use

A And if you're the same party -- |'m Joe Jones,
and | come in and | say one day | want to run an office. And
then someone comes and says, "You know, you've got a
storefront there. Maybe you can do a candy store there too."
And | cone back the next day and say, "Hey, you know that
property | said | was going to do an office on, | also want to
do a candy store on it, and here's the specific square footage
on the property that 1'mgoing to sue for the candy store."
Fine. If it's legal in that zone, it will be approved

You come back the third day and said, "Cee
whiz, | can also use part of this place as a warehouse, and

it's a discrete section of the place that's not occupi ed by
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the other two uses, yes, that could happen. But | can also
sell liquor in a store that originally sold groceries in the
same space

Q Well, then you have a licensing issue.

A Yes, but the certificate of occupancy woul d be

valid for me doing that, if | achieved the other goals of

i censure.

Q I"'m-- | have to --

A Because grocery stores traditionally do add
other functions. I'mjust -- it's just --

Q Yes, they can add at other functions, but when
you start about A, B, C, | imediately say, "Oh," you know,
because --

A Yes, | know. I'mnot trying to get in the

proximty of class A, B, and C licenses and all that.
Q Thank you, thank you.

BY MR G LREATH

Q Sir, | have one question
A Certainly.
Q When you got three applications for a C of O

for the sane property, would you interpret that to be sinply a

matter of m sjudgnent on the part of the applicant or do you
see some other notive involved? 1s there any particul ar
purpose of submitting three other than just sinply they
weren't know edgeabl e or didn't keep track of what they were

doi ng? VWhat woul d be the purpose of getting three fromthe
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same property?

A Well, given that these were submitted by I
believe in one case a paral egal working for a law firmthat
we're aware of, and the law firmwas reasonably well-versed in
the zoning laws in the District of Colunbia, it would have
been an extrenely charitable interpretation that this was
bei ng done out of some unintentional ignorance especially when
you're confronted with an application that says the WM
Basura Group, and you know t hat basura means garbage in
Spani sh, and that maybe they're not thinking that the -- so,
that -- because the issue was --

Remenber back then, no one had used the word
"garbage," "solid waste" or anything like that on their
application, and we thought it was an excessive cuteness, if
you will, for soneone to use the word "garbage" in Spanish so
that way they could later say, "Oh, well, we told the District
it was garbage; we just said it was garbage in Spanish
They're just not culturally aware enough to know that."

So, when you're confronted with things Iike
that, it's hard to come to a conclusion that this was an
i nnocent error. Maybe in sone cases it could be, but the fact
is there was already litigation going on, the players knew who
each other were. This was sonmething that was tried to slip in
over the transom That's what our view was. And that we
caught it.

Q So, the three applications, was that -- in your
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judgment, was that to kind of confuse or smoke screen so that
one mght slip through? What would be the purpose of them
subnmitting all three?

A Yes, you fire a shotgun. Maybe you don't hit
with all of it, but you hit with sonme of it. It was -- DCRA,
the D.C. Government -- when you're thinking back in 1995,
dysfunctional. The place was being held together by the hard
work and the dedication of the enpl oyees, but they were only
human.

M st akes were nmade, because people were worKking
obscene hours, assuming responsibilities that in sone cases
they hadn't been trained for, and in nost cases had not been
paid for. And people know edgeable in the District of
Col unbi a who dealt in |and use and other business |license and
regul ations in the District of Colunbia knew how dysfunctiona
t he Government was, and they took advantage of it.

BY MR SOCKWELL:

Q M. Berger?
A Yes.
Q If I mght say one thing. The fact that these

applications for certificates of occupancy on the Novenber 22
date of '95 were submtted with a 10-page document of
supporting information -- okay, 12, including signature pages
-- a 12-page document, would in sone jurisdictions create a
deci si on-nmaki ng situati on where the organization would | ook at

t he docunmentation and react to it one way or the other
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In the District of Colunbia, it has at |east
been ny experience that nore than anything else it would
freeze the process.

A Well, you have to remenber again -- and we had
set up an alarmsystem if you will, that anyone cones in with
one of these addresses, send it to the zoning adm ni strator
i medi ately. So, the fact that this statement was attached to
it to a certain extent is noot, because that's not what
triggered the review process.

The review process was triggered by we know or
we suspect that they're going to try to cone in, because
essentially we had caught Waste Management with its pants down
operating unlawfully in the District of Columbia, that we knew
that they were going to try to cone in one way or the other
and that they were going to cone in with that address.

We didn't know how they were going to cone in,
under what disguise they were going to come in, but that they
were going to cone in, and the one thing that they would have
to have was that address on it.

So, the fact that there was a 10-page
statenent, yes, in the course of things if soneone on the
counter saw a 10-page statement with | awyers' signatures on
it, they would have gone to their supervisor. | don't think
they woul d have issued it over the counter unless someone
tried to intimdate them or pressure themto do that. And

that's been known to happen too.
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MR. SOCKWELL: COkay, thank you

CHAI RPERSON REI D:  Okay? Thank you, Ms. Ray.
That concl udes your presentation?

MS. RAY: Yes, that does.

CHAI RPERSON REI D:  Thank you very nuch.

The next segment is for -- oh, I'msorry, the
cross exam nation by M. W] son.

MR. WLSON: My we take nmaybe a five-mnute
break before we comence that.

CHAI RPERSON REI D:  Okay. Five-minute recess,
and then we'll conmmence with your segnent.

(Whereupon, the foregoing matter went off the
record at 4:08 p.m and went back on the record at 4:18 p.m)

CHAI RPERSON REI D:  Per haps the session will
reconvene.

Ms. Ray?

MS. RAY: Yes.

CHAI RPERSON REI D: Do you have everyone here?

MS. RAY: Yes, except for M chael Johnson. |
think their associate just went to get him

MR. HOOD: Madam Chair, we need to nmeke them
cogni zant of the fact that every tinme we cone back they're not
here. So, we need to rem nd them of that when they have sone
cross exam ning and everything el se that goes along with the
process.

CHAI RPERSON REI D:  Ri ght.
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MR. HOOD: And | think that point, Madam Chair,
needs to be brought up when they come up

CHAI RPERSON REID:  Well, M. Hood --

MR. HOOD: Do you want ne to bring it up?

CHAI RPERSON REID:  |'m sure that you will be
happy to do that.

MR. HOOD: | sure will.

MR. G LREATH. He seens very qualified to do
that very thing.

(Laughter.)

CHAI RPERSON REID:  Very qualified to do that,
nost adequately.

MR. HOOD: M. Wlson, in all fairness to al
the rest of us who are here in attendance at this hearing, we
woul d appreciate it when we come back that the applicants
woul d be ready to resume when we're ready. Thank you

MR. WLSON: Yes. | wll do that; | apol ogize.

CHAI RPERSON REID:  Okay. All right, now, M.
Wlson, | just want to do a time check, okay, because
hopefully we nay be able to for once try to wap this up this
afternoon so that we won't have to reschedule and come back
G ven that, how |l ong do you think you would need for your
Cross?

MR. WLSON: Well, | believe the cross
exam nation can be done for everyone in |less than an hour, and

I'"'m hoping for a shorter period.
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CHAI RPERSON REI D:  You think you need that mruch
time?

MR. WLSON: Yes, nmm'am

CHAI RPERSON REID: Do you think you can
expedite it to 30 or 40 m nutes?

MR, SOCKWELL: You could talk really fast.

MR. WLSON: Yes, sir, M. Stockwell. 1"'lI
tell you what 1'll do. | will make -- | promise you, | wll
make very effort.

CHAI RPERSON REI D:  Okay, okay.

MR, WLSON: Wen we put our direct case on,
even with a nunber of questions fromthe Board, we got through
it in an hour and 40 mi nutes.

CHAI RPERSON REI D:  Yes, you did very well with

t hat .

MR, WLSON: And | pledge we'll do the sane, if
not better.

CHAI RPERSON REID: Al right. And then we have
the intervenor's case, which -- how |l ong do you think you'l
need?

MR. RALSTON: Fewer than two mi nutes.

CHAI RPERSON REID: Oh, really? Okay, very
wel |

And then the rebuttal ?
MR. WLSON: The rebuttal, at this point, we

may call one witness at this point, Your Honor

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

CHAlI RPERSON REI D:  So, approximately --
MR, WLSON: Yes, ma'am We would expect to
take no nore than 20 nminutes on that rebuttal.

CHAI RPERSON REI D:  Rebuttal ? Okay, all right.

well, if we can keep those tinelines, | think that we will do
very well, as nuch as possible.

MR. WLSON: | will also state that if there's
a short break for rebuttal, it helps us line up our

guestioning so that we m ght present everything in an
expedi ted manner.
CHAI RPERSON REI D:  Okay.
MR. WLSON: | was asked by M. Eubanks if we
m ght take Ms. Washington first.
CHAI RPERSON REID:  All right.
MR. WLSON: She has | think a child care
matter she wants to attend to.
Ms. Washi ngton, could you cone forward, please?
If I mght, 1'd like to sit this way, so | mght get a good
| ook of your face, if |I mght, please.
CROSS EXAM NATI ON
BY MR W LSON:
Q Now, Ms. WAshington, you are an investigator,
is that right?
A Yes, sir.
Q And how nany years have you been an

i nvestigator, ma'an®?
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A Si nce 1983.
Q Now, isn't it true, Ms. Washington, that you

have no formal training in odor detection, is that right?

A No, | don't have any formal training.
Q And you don't have any academ ¢ training
related to odor detection. |Is that right, ma' an®

CHAI RPERSON REID: Wait, M. WIson. She
didn't testify that she had training in regard to odor
detection. So, it has to be -- you know that it has to be
germane to the testinony that we heard here today.

MR WLSON: No, but she did tal k about an odor
situation, and she's inplied that there were odor problens
that were in violation, and so --

CHAI RPERSON REI D:  But she didn't say that she
had any special training. She didn't say that.

MR WLSON: Al right.

THE WTNESS: No, it just sinply stinks, that's
all.

(Laughter.)

BY MR W LSON:

Q And, again, you were tal ki ng about an odor
control system is that right?

A No, they actually -- Waste Managenment actually
has a system because | asked themto show nme. They have sone
pi pes sticking out of the ground, and they have a wre that

| oops to these pipes, and they have a barrel with some

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

deodorizer init. What I'msaying that it's not sufficient to
cover the odor or to get rid of the odor at the facility or to
keep the odor from going out beyond the facility.

Q Okay. But it is true, is it not, that the
obligation is to maintain the odor within the zone in which
our facility is located, is that not correct?

A No, sir. | couldn't answer that question at
all. The reason why | got involved in the odor part of that
i s because businesses and residents in the comunity called
our office conmplaining that -- of the awful snell, and | could
actually smell the facility nyself before |I got on your
property.

Q Okay. Do you know what our odor contro
systens are called? Do you know what they're known as?

A No, sir.

Q So, you don't know anything about our negative
air pressure systenf

A No. No, sir.

Q Are you -- you say you've been to the other
facilities in the District of Columbia. 1s that right, m'an®

A Al'l of them vyes, sir.

Q And isn't it true that ours is the only one

with a negative air pressure systen?

A I don't know what a negative air pressure
systemis.
Q Okay. Do you know whether or not ours is the
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only one with the akala systenf

A

Q
whet her or
t hese odor

A

the scope of Ms. WAshington's testinony.
goi ng out and taking pictures,

smel ling the odor.

Her objection's sustained,

Thank you.

(202) 234-4433

| don't know what

that systemis.

Do you have any idea -- so, you don't know

not Waste Managenent

control devices. Is the correct,

has expended over $200, 000 on

ma' anf

Al | know is that WAste Managenent sti nks.

MS. RAY: Excuse ne.

BY MR W LSON:

Okay. Let ne ask

you this --

MS. RAY: Excuse ne. That's beyond

BY MR. W LSON:
Let me ask you thi
MS. RAY: Didn't |

CHAI RPERSON REI D

S - -

just say excuse nme?

She can obj ect.

MS. RAY: Madam Chair ?

CHAI RPERSON REI D

Yes.

MS. RAY: 1'd like to object. That

CHAI RPERSON REI D

Sust ai ned.

is beyond

She testified to
responding to conpl aints, and

She never testified about systems --

MR. W LSON: No, she said it snelled

THE WTNESS: It does snell.

CHAI RPERSON REI D

Okay, sustai ned,
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Q

you get odor
A

Q

A

Q

MR. W LSON: Yes, ma'am | will.

BY MR W LSON:

Now, approximately, how rmany tines did you say

conpl ai nts each week?

Two, three, nmaybe nore, maybe |ess.

Can you --

From Wast e Managenent

-- yes? Yes, sir?

And how many odor citations have you witten up

on Waste Management ?

A

| don't wite the odor

citations, sir. The

only citation I've ever witten on Waste Management is no C of

o]

o)

>

> O

Q

Okay. And when did you do that?

I don't have ny docunents here, but | did wite

Was that early 19987

I don't have the docunents here.

Okay.
But they were served.

And is there a reason

them up sooner than that tinme?

A

Q

why you did not wite

I would wote them every single day.

You would written themup if they did not have

a C of Oevery single day. Wy not?

A

Q

(202) 234-4433

| didn't.

Why didn't you do it?

You were given WAaste Managenent a break?
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A No, | think all of themare in violation with
the C of Othing, those that don't have a C of O So, Waste
Managenent is not the only one by any neans, but Waste
Managenent does not have a C of O

Q But if you felt -- you're very conscientious
about your work, isn't that right?

A I do ny job.

Q And you' re concerned about doing it right,
isn't that correct?

A Yes, sir.

Q Okay. And, so ny question is -- and | believe
you told us you' ve been out there 100 ti mes.

A Maybe nore, maybe |ess.

Q Maybe nore, maybe |ess, between | believe you
said July 1995 to the present day. Isn't that right, ma' an?

A Yes.

Q And | believe you told this Board that you
didn't see any material change in the times that you visited.

Isn't that right?

A One tinme | told themthat it was clean, once.

Q Once. What was that circunstance, nm' anf

A They were laying the new tipping floor.

Q Okay. Now, let me ask you this: Are you aware

of what the operating hours are of that facility?
A Yes, sir.

Q VWhat are they, m' anf
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A They're on one of the pictures | think, but the

| aw says that they can open up -- | think they were allowed to

open as early as 6:00 and close as late as 6:00, nmaybe 7:00.

Q Actually, in fact, the law allows themto
operate until 10:00 p.m, isn't that right?

A | don't really know.

Q Okay. So, are you aware that it is their
practice that they clean the floor at |east two hours after
they are no | onger accepting solid waste at the facility on
the daily basis?

A That's not true, sir.

Q Okay. How do you know? Are you there every

day when they cl ose?

A No, sir.
Q So, how do you know what the practice is?
A But | know they don't clean it every day,

because |'ve gone there in the norning, and there was stil
gar bage there.

Q No, no, no, ma'am But you're not answering
t he question. How can you know that there does not cone a
poi nt at closing every day when they clean that facility

unl ess you are there every day? You're speculating, isn't

that right?
A No, sir.
Q Well, how do you know that, if you' re not there

every day?
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A I have never been to Waste Managenent when the

floor was clean except the day they laid the new tipping

floor. |I've never seen their floor clean except that one day.
Q Now, do you know whet her or not the Waste
Managenment facility -- does it intentionally accept nedica

wast e or hazardous waste? Do you know that?

A I don't know what they intentionally do.

Q Okay.

A I know what |'ve seen there

Q Okay. Do you know who -- but Waste Managenent

receives wastes that conmes fromits custoners, isn't that

right?

A I don't knowthat. |'ve seen themactually --
I've seen Waste Managenment trucks. |'ve seen other trucks
that are not from Waste Managenent. |'ve seen both dunp on

the floor there.

Q Fine. And they are supposed to dunmp on the
floor there, isn't that right? That's where they tip their
load, isn't that correct?

A They have no C of Oto do it, but you' re saying
is that what they do? That's what they do, but, no, they're

not supposed to do it. They're not supposed to be there.

Q They have an interimpermt to do it, don't
t hey?
A They have an interimpermt, yes.
Q Yes, ma'am And the interimpernit conmes from

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

the District of Colunbia, does it not?

A Yes, sir. They still have no C of O

Q And an interimpernit means what, as you
under st and?

A That's a legal argument. |'mnot an attorney,
sir.

Q No, | know you're not an attorney, but what do
you understand interimpernmt to nean?

A I know that they have pernission to operate
there tenporarily.

Q Okay. Now, let me ask you this: Isn't it true
t hat Waste Managenment has spotters that comb through the trash
to pick out nedical waste and other waste that should not be
part of a load? Are you aware of that?

A I've never seen anyone sort anything in Waste
Managenment in the years that |'ve been going there, never

Q Okay. Are you aware that Waste Managenent has
a program where they fine the businesses that they deal with
if inappropriate waste is traced to one of their |oads?

A They' ve never told ne that. |'ve never seen
that. 1've only seen nedical waste inside the facility. 1've
never seen their program

Q So, the answer is you're not aware of what
their programis, is that right?

A I'"ve never seen it. No, they've never told ne

about it.
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Q Okay. Let ne ask you this: Renenber one of
t he phot ographs that you showed us?
A Yes, sir.
Q And t he photograph was a | arge box. My we see
the --
CHAI RPERSON REI D:  We know t he phot ograph
we're familiar with it.
MR. WLSON: Ckay, it's a -- 1 didn't' want to
m sstate what the box --
CHAI RPERSON REI D:  Because we specifically
asked -- | asked about that particul ar photograph
MR. WLSON: Actually, there were two of them
CHAI RPERSON REID: | know. There was one that
was a bucket, and the other one was a box. And at the top of
it, it said "hazardous waste" or sonething.
THE WTNESS: It says "nedical waste."
CHAI RPERSON REI D:  Medi cal , nedical waste.

BY MR W LSON:

Q And do you know why that box was there?
A No, sir.
Q Okay. So, you're not aware that Waste

Managenment, when it identifies medical waste inappropriately
included in loads at its site, will put it in boxes like that?
A Sir, that box was there for over three weeks.
MR. EUBANKS: Excuse ne, Misa Eubanks for the

Government. |'mgoing to have to object. M. WIson seenms to
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be asking Ms. Washi ngton about a | ot of policies and
procedures at WAste Managenent, which she's already that she
does not know -- is not aware of a |ot of these policies. He
can save these arguments for his closing. Thank you

MR. WLSON: No, no. It's not just procedures
that |'m aski ng.

CHAI RPERSON REI D:  Okay, overrul ed.

MR, SOCKWELL: M. WIlson --

CHAI RPERSON REID: What it is -- excuse ne, M.
Sockwel |l -- what |I'mhearing is a clarification on a exhibit
that was presented by Ms. Washington as to the purpose of the
pi cture of the box that she proffered. And |I'm hearing that
being clarified, and that is the only thing that we wll
al | ow.

Okay. Now, M. Sockwell?

MR. SOCKWELL: M. WIlson, | want you to be
aware that the Board realizes that the photographs of the
three itens of mnedical and/or bio waste were shown as
i ndependent itens. They were not part of a pile of trash on
the tipping floor nor were they associated with anything el se
that was within the plant. Therefore, we cannot assune
anyt hi ng.

MR. WLSON: Thank you, M. Sockwell. |
appreci ate your point.

BY MR W LSON:

Q Now, what role, if any, Ms. Washington, did you
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have with respect to the denial of the C of O application in

Novenber 19957

A None.

Q You did not participate in that decision in any

way ?

CHAI RPERSON REI D:  She sai d none.

MR. EUBANKS: Objection. Asked and answered.

CHAI RPERSON REI D:  She sai d none.

MR WLSON: |I'mjust asking f
clarification.
CHAlI RPERSON REI D But she --

clear. So, go to the next question, please.

or a

no, none is

MR. WLSON: That's it. Thank you very nuch.

CHAI RPERSON REI D:  Next witness.

MR. W LSON: Next wi tness will

CHAI RPERSON REI D:  Thank you,

be --

Ms. Washi ngt on.

MR, W LSON: -- no, M. Johnson

CROSS EXAM NATI ON

BY MR W LSON:

Q Good afternoon, M. Johnson
A Good afternoon
Q Wuld you nmind stating your nanme and title

again for the record, briefly?
A Yes, it's Mchael D. Johnson
Zoni ng Admi ni strat or

Q Okay. M. Johnson, were you i
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i nvol ved in the decision that was nade on Novenmber 21, 1995 to
deny Waste Management's C of O application?
A No, | was not.

MR. WLSON: | have no further questions of
you. Thank you very much.

THE W TNESS: Thank you.

CHAI RPERSON REI D:  Thank you, M. Johnson.
Next --

MR WLSON: Next witness is M. -- let's see,

who el se did they have? GCkay, let's have M. Bernheisel,

pl ease.
CROSS EXAM NATI ON
BY MR W LSON:
Q Good afternoon, M. Bernheisel.
A Good afternoon.
Q M. Bernheisel, isn't it true that you' ve never

managed a solid waste transfer station?

A That is true. |'ve never managed a solid waste
transfer station.

Q M. Bernheisel, isn't it true that you' ve never
wor ked as an operator of a solid waste transfer station?

A That is also correct.

Q Okay. And, M. Bernheisel, | believe you
i ndi cated that you have been involved with one or two transfer
stations? | know you nentioned the one in Cul peper, Virginia?

A No, | gave two exanples. | think that | can
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list at least ten transfer station projects, and as a
clarification of your earlier program | have had oversi ght
over people who operate at transfer stations.

Q | believe you indicate that in your direct
testi mony that you served as a consultant to the District of

Col unbi a Governnent, is that right?

A That's correct.

Q And you' ve done that over the years, you and
your firnf®

A We have bid and won a number of jobs for the

District of Columbia, yes.

Q Okay. In fact, your firmwote the solid waste
managenment plan for the District of Colunmbia. |Is that not
correct?

A We wrote one of the draft solid waste

managemnment plans for the District, none of which have been
adopted by the Council.

Q Okay. Isn't it also true that you actually
mai ntain an office or a workplace in the Departnent of Public

Works for the District of Col unbia?

A | do not, no.
Q Is it true that your firm has done that, sir?
A My firm does not mmintain an office or

wor kpl ace within the District of Colunbia. MW firmis a
subcontractor to another consulting firmthat has been

provi ded an office, because their main office is in O egon
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Q

And, so your firmhas served as a subcontractor

and a contractor to agencies of the District of Colunbia for

how many years, sir?

A

Q

recei ved in that

A

guesti on.

Well, off and on for ten.

Okay. And how nuch noney has your firm

representation over that ten-year

| don't have the faintest idea.

Is it in excess of $100, 000?
Probably, yes.
In excess of $1 mllion?

MR. EUBANKS: Objection. Relevance.

BY MR W LSON:

In excess of $1 million?

CHAI RPERSON REI D

excess of 100.

peri od?

He asked and answered the

MR. WLSON. He answered that one. He said in
BY MR. W LSON:

In excess of $1 million?

MR. EUBANKS: |'m going to object again to the

rel evance of this |ine of questioning.

on now?

(202) 234-4433

THE WTNESS: | don't know

CHAI RPERSON REI D

BY MR W LSON:

Okay, sustai ned.

VWhat are the current contracts you're worKking
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A | have two contracts that |I'mworking on -- one
of them as the subcontractor to a conpany call ed MDP,
management reform consultants, and we have two tasks that
we' re working on under there to help reengineer the solid
waste administration and to upgrade the District's transfer
facilities to a state-of-the-art facility.

Q Okay, and what are the terns of your
subcontracts or contracts there in terns of the amount to be
pai d?

MR. EUBANKS: Objection. Relevance again.

CHAI RPERSON REI D:  Okay, sustained. The anpunt
of conpensation is deened to be irrelevant. So, continue with
your line of questioning.

MR, WLSON: Ckay, is the anmount of
conpensation he's received for whatever work he's doi ng today,
is that relevant?

CHAI RPERSON REI D No.

MR. WLSON: We can't ask himthat?

CHAI RPERSON REI D No.

BY MR W LSON:

Q Are you being paid for working today?

A I work for a salary --

CHAI RPERSON REI D:  That's al ready been
established. That was established within the testinony. M.
Eubanks asked himthat at the end, renmenber?

MR WLSON: Yes, ma'am you are correct.
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Okay, could we see the chart.
BY MR. W LSON:
Q If you could maybe stand -- approach this

easel ?

M. Bernheisel, | think you explained that you

put this chart together, is that right?

A That's correct.
Q Forgi ve nmy ignorance, what's an abattoir?
A It's synonynous with slaughterhouse; it's a

French word.

Q Yes, sir. Have you been to a sl aughterhouse
bef ore?

A Yes.

Q Okay. And are you suggesting that -- what

sl aught er houses have you been to?

A Well, starting from open-air slaughterhouse

that a gentleman by the name of Guy Fry ran in Loudoun County

and sl aughtered pigs that a friend of nmine raised for ny

famly and a couple other fanmlies, and we all participated in

the di smenmberment and wrappi ng of the meat and foiling of the

-- well, let's see, chitterlings is one thing and scrapple's
anot her .

Q I"'mfamliar with chitterlings and scrapple,
but my question is in terms of a comercial slaughterhouse,
have you been to one before?

A Yes, ones in the stockyards in Chicago years
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ago.
Q You' ve been to those. Describe them if you

woul d, for this Board, briefly.

A Well, in the terns of characteristics that are
simlar to solid waste facilities, that's all | was testifying
on --

Q No, no. Answer my question, please. Describe
for the Board, if you would, just very briefly -- you've been

to sl aughterhouses. Sl aughterhouses of beef and pork?
A wWel |, beef, pork, |anb.
Q Okay. Describe very briefly the process, the

sl aughtering of a beef steer.

A Well, it depends upon what the aninmal is.
Q The ones you've seen.
A Well, it still depends on what the animal is.

Animal comes in, and it's either shot or its banged in the

head to kill it, all right? 1It's usually done --
Q VWhat do they bang it in the head with?
A Well, there are a couple of things. Sonetines

it's done manually in small facilities with sledgehanrer, and
there's a special cartridge fire --

MS. RAY: 1'mgoing to object right here. 1'd
like for Counsel to establish the relevance. M. Bernheise
was asked to testify as to the characteristics. To sit up
here now and for himto describe all these -- this process,

think is beyond the scope and irrelevant to the issue at hand.
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MR. WLSON:. Well, he's told the Board it's
i ke a slaughterhouse. So --

MR, SOCKWELL: M. W/l son?

MR. WLSON: Yes, sir.

MR. SOCKWELL: Wbuld you prefer that 1, who
have no experience, explain it exactly the way you'd like to
hear it? The tools that are used and what happens, where the

ani mal goes, howit's skinned, howit's entrails are renoved,

how those fall into either pits or a conveyor belt, how the
thing is gassed? | can tell you the whole thing.

CHAI RPERSON REID: | think --

MR. WLSON:. M. Stockwell, I think you've very

ably described that.

BY MR W LSON:

Q Let ne ask you this --
CHAI RPERSON REID: | think, M. WIson, that
"Il sustain the objection. | think that we all have an idea

as to the process that an animal goes through in a
sl aught erhouse. So, that point is taken. So, can you just
move on with the cross exam nation?

MR. WLSON: Yes, nma'am and | appreciate the
point, and | appreciate M. Sockwell's point.

BY MR, W LSON:

Q Putresci bl e wastes, again, educate nme. What

are those, please?

A Wel|l putrescible in singled out in solid waste
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regul ati on, because it is defined as organic matter, which
will decay fairly rapidly, and in the decay process can
transmt diseases. It usually includes foodstuffs, hunman
waste, and other like type materials.

Q And that's described in our regulations,
putresci ble waste is a phrase that you use in the D.C.'s
regul ati ons?

A I don't believe it appears in D.C.'s
regul ations. |t appears in a |lot of regulations around the

country, and it's of particular interest to nmanaging solid

wast e.
Q I"'mreally interested today in Washi ngton D.C
These foodstuffs that may be decaying --
A Yes.
Q -- give me an exanple of a type of foodstuff
that might decay at a -- well, we know what the exanples are
A Well, one of the pictures that Ms. WIlians

showed, she referred to as chitterlings, but | think is

unprocessed chitterlings is hog entrail, so that's an exanple.
Q Okay. Have you -- do you ever have at your
home -- do you or the person that you may live with ever

di spose of foodstuffs in your trash?

A Certainly, certainly.
Q Woul d you describe them as putresci bl e waste?
A Absol utely.
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Q Okay. And those putrescible wastes are the
types of wastes that one mght find in a garbage facility. 1Is
t hat not correct?

A I would be nore definite than that. You will
find themin a garbage facility.

Q Okay.

A And that's why regulations tend to signal this
out, and we want to control solid waste managenent handling
because of the potential for disease.

Q Now, you woul d agree that your kitchen has

putresci ble wastes fromtinme to time, is that right?

A Al ways.

Q And restaurants that you frequent have it, is
that right?

A Absol utely.

Q Now, what are vectors, sir?

A Vectors are animals or other organi sms that
carry diseases which will infect human beings.

Q G ve ne an exanple of what you're talking
about ?

A A rat.

Q And so --

MR. EUBANKS: Objection. These questions have
been asked and answered already in direct exam nation
VICE CHAIR KING  Absol utely.

MR. HOOD: And | concur, NMadam Chair. Hi s
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personal kitchen has no rel evance to what we are here for
t oday.

VICE CHAIR KING His description of vectors
was given in his testinmony in main. So, you mght want to
nmove on, because you' ve got another what, half an hour for
your whol e presentati on.

BY MR W LSON:

Q Thank you. Isn't it true that vectors and
wast e and odors are found in any restaurant in any city?

A Certainly.

Q Aren't they found in any kitchen in any city?

VICE CHAIR KING Vectors aren't necessarily
found in every kitchen.

MS. RAY: | would just ask the Board. What's
in the kitchen of M. Bernheisel has no relevance. He's
testified to characteristics found in solid waste handling
facilities or other simlar prohibited uses and | think his
cross exam nation should be on that very issue.

MR. BASTI DA: Would you identify yourself for
t he record.

M5. RAY: Venita Ray for the government.

MR. WLSON: But we think the cross exam nation
is on the issue -- Let nme ask you this, you were tal king about
matters under the regulations, not matters but operations that
are specifically prohibited. 1Is that not correct?

THE WTNESS: No, | was tal king about
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characteristics of different types of operations. W have 13

operations |listed and

have a nunber of characteristics

listed.
BY MR W LSON:

Q | agree with you. You were talking about
prohi bited uses under the regulations. |Isn't that correct?
t hrough N?

A Um huh.

Q All right. Now, the point I'mtrying to get

at with you is that a slaughterhouse really isn't the same as

a solid waste transfer station.

A

I did not say that

Isn't that right?

it was the sane as. | said

that it has characteristics which are the sane or close to.

Q

I''mnot asking you

you a different question now I’

the same as a transfer station?

behal f of the governnent.

testified to.

had sim |l ar

simlar characteristics.

MS. RAY: But wait,

what you said, |'m asking

m saying is a slaughterhouse

excuse ne. Venita Ray on

He just told himwhat he'd

He didn't say they were the same. He said they

characteristics and to the degree -- It has

There's nothing in his direct

testimony that said they were the sane.

(202) 234-4433

CHAI RPERSON REI D

BY MR W LSON:

Go on to the next question

Okay. \Vhat is an animal rendering facility?

well --
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VICE CHAIR KING  Onh, please

CHAI RPERSON REID: Ms. King, try to contain
yoursel f, please

THE WTNESS: Ma'am a rendering facility is a
facility that takes scraps of meat or aninmal fat, both cooked
and uncooked, and cooks them down in a double vessel, a steam
jacket in-between two vessels and boils it down so you get the
oils and grease out of the scraps that were in. |It's usually
done under pressure.

MR WLSON: Right. Isn't it true, sir, in
your view, that the types and the volume of purtrescible waste
and vectors and odors one might find in a slaughterhouse or
the flammabl e and expl osive material one might find in an
arsenal is huge in conparison to that which one typically
finds at a solid waste transfer facility.

THE WTNESS: If you're asking ne if there's
quantity difference --

BY MR W LSON:

Q I n your experience?
A Yes. Absolutely.
Q Okay. Thank you very nuch.

CHAI RPERSON REI D:  Are you ready for the next
W t ness?

MR. WLSON.: No, we're not just --

CHAI RPERSON REI D:  Okay.

MR. WLSON: No, we're not done yet. If |
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coul d have one moment. | think the -- let nme just check ny
notes to make certain | don't have anything else M.
Ber nhei sel, | appreciate your patience. O©Oh, M. Bernheisel
did you visit the solid waste transfer facility in question?
THE WTNESS: | have been by and around and
t hrough t he nei ghborhood several tines. | have never been
i nside the gate.
BY MR W LSON:

Q Okay. So you've not inspected the facility.

A I have not inspected the facility frominside.
I've inspected it fromthe outside, yes.

Q Okay. Did you ever inspect that facility or
view it prior to the tinme Waste Managerment managed t hat
facility?

A I"mnot sure. | visited all the solid waste
transfer stations within the District of Colunmbia, and quite a
few el sewhere. 1've done it over past five years or so and
before -- particularly with the District facilities -- and I'm
not quite sure whether | was at the Queens Chapel Road before
Wast e Management took over operation

Q Al'l right. And now I'Il just ask you a
guestion to the best of your recollection, do you have a
recoll ection of how the Queens Chapel facility conpares today
physically as it conpared several years ago when you first saw
it?

A I guess | would recollect that | saw sone
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i mprovenent when | was there this norning over what | saw four
or five years ago

Q VWhat are sone of the inprovenents you saw, Sir?

A Well less litter around the facility. The
first time | was here I'mnot sure | renmenber any odor. |
could be nore specific about some other facilities. But j ust
better general housekeeping.

Q Is that in your view as an expert in solid
waste, is that an inportant part of handling --

A Absol utely. The housekeeping is indicative of
management operations. Every solid waste facility that | go
into, if the housekeeping is poor |I can usually find other
poor managenent practices that are going on within the plant.

Q Just one nonent please, | think I only have one
or two nore questions. OCh, were you present when the
testi mony was given by Ms. WAshington earlier?

A Yes, | was.

Q Okay. And she identified what she was a box
and | think a garbage can containing nedical waste and she
al so had a photograph showi ng syringes. Do you recall seeing

t hose?

MS. RAY: Excuse ne, wait a mnute. Wit a
m nute, before you answer. Venita Ray on behalf of the
government. The basis of M. Bernheisel's testinony has never

been on his personal know edge, he's been testifying to as an
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expert characteristics, so to ask himto identify, he's
already said he hasn't been in the facility on persona

know edge of what he saw, did he see it, is not relevant and
is beyond the scope.

MR. WLSON: That's not what |'m going to ask.
You're anticipating. |I'mnot going to ask

MS. RAY: (Okay, excuse ne. | just want to meke
sure we don't go there.

CHAI RPERSON REI D:  Let him ask the question
bef ore you object, okay? All right.

MR. WLSON: Right. M questionis is it true,
sir, in your experience in the solid waste transfer facilities
that you have visited and other solid waste facilities, that
fromtime to time customers include in the solid waste
i nappropriate matter such as nedi cal waste?

THE W TNESS: Yes.

MR. WLSON: Isn't it true fromtine to tine
syringes --

MR. BASTI DA: Madam Chai rperson, the question
of the appellant are not related to the testinmony of the
witness. The witness testify to were there solid waste
regul ations and there were simlarities to solid waste
facility, or prohibited uses. | don't believe that this |line
of questioning is appropriate. Thank you

CHAI RPERSON REI D:  Okay, M. Bastida, this

witness testified as to his, he's an expert witness as to
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wast e managenment facilities and | would |ike to hear the
answer of the question that M. WIson is asking.

MR. BASTI DA: Madam Chai rperson, this w tness
testified to the viability of point O which says or simlar
characteristics, and that's what his testinony as a waste
management expert address. You can give then the |atitude of
the chair but the questions are beyond the scope of the
testi nmony.

CHAI RPERSON REID: M. Bastida, thank you very
much. Nonetheless, |'ve just stated that 1'd Iike to hear the
answer to the question. Thank you

THE W TNESS: Can we repeat the question?

MR. WLSON: Yes sir, and | m ght have sone
difficulty recalling it. But | believe what | was trying to
ask you is that in your experience visiting solid waste
facilities and transfer stations across the country, fromtine
totime is it your experience that nedical waste and syringes
and ot her inappropriate wastes fromtinme to time can be
included in |loads sent to a given facility?

THE W TNESS: Yes.

BY MR, W LSON:

Q Even when the manager or the owner of that
facility takes reasonabl e precautions to prevent it?

A Prohibited materials or inappropriate materials
do find their way into the waste stream and even with

i nspection will pass through a facility. 1It's very hard to
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find something small in a pile of, you know, 200 tons of
waste. It's needle in a haystack

Q Just two final questions and |I'mdone. 1In your
experience, you've been involved nationally in solid waste
i ssues, isn't that correct? You and your firn®

A This is correct.

Q And in your experience are there any other
transfer stations in the District of Columnbia that have a
negative air pressure systemto deal with odor?

A Not to nmy know edge.

Q Okay. And, again as you pointed our, you're an

expert on this area, there are hundreds, alnost thousands of

transfer stations across the country. |Is that not right, sir?
A This is correct.
Q And is it also not true sir that there are few,

if any, negative air pressure systens anywhere in the country?

A Well, negative air pressure is a technique
that's practiced on alnost all the waste energy facilities.
They have the advantage that they have a natural disposa
mechani smfor the air collected. |It's not generally practiced
in transfer stations unless you're in a peculiar situation
because once you pull all the air in, which has odors and dust
init, then you have to treat it in order to get rid of the
odors and dust, which it tends to be an expensive process.

Q Okay. And that's why nopst people refrain from

doi ng that?
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A This is correct.

MS. SKI PPER: Madam chair --

MR, WLSON: Well | think we're done now unl ess
there's -- with this witness. ©Oh, |I'msorry.
CHAI RPERSON REID: | was just going to indicate

| didn't know whether he was going to continue further. This
was not an area that was brought up on direct and would not be
appropriate, should be stricken fromthe record.

MR. WLSON: Thank you, M. Bernheisel. W're
done with those questions.

CHAI RPERSON REI D:  Thank you.

MR. WLSON: The next witness is M. Nunley,
pl ease.

CHAI RPERSON REID: Is this the |last witness?

MR. WLSON: No, there's M. Berger. W're
only responding to their w tnesses.

CHAI RPERSON REI D: | see.

MR. WLSON: Let's see, give ne one nonent M.
Nunl ey, | have several questions for you.
VWHEREUPON,

EDGAR NUNLEY
was called as a witness and, having been previously sworn,
testified as follows:
CROSS EXAM NATI ON
BY MR W LSON:

Q M. Nunley, forgive nme, but would you please
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state your name, not your nanme but rather your position. in
Novenber of 1995 at the time Waste Managenment submitted its
application, the application in question

A I was chief of the zoning review branch

Q Okay. Were you involved in the rejection of
that C of O application?

MS. RAY: Excuse ne. Excuse nme. Venita Ray on
behal f of the government. | asked M. Nunley, to ny
recol l ection, no questions about the specific C of O
applications. | asked him about the process that he goes
through and that in his practice what is done and when they
see uses that are inconsistent what do they do? So any
questions that M. WIson would ask, if he's asking
specifically about these applications, are beyond the scope of
ny direct. | asked him about the process.

MR. WLSON: Your Honor, it seens to me we're
entitled to ask a witness if he -- | thought Ms. King at the
very beginning of the day told us all, appropriately, what
this was about and that was the basis. Wat is the basis for
the Novenber 21, 1995 deci sion. And all I'"'mtrying to ask of
this witness is whether or not he had anything to do with that
and if he had nothing to do with it there's no further
di scussi on about that issue.

MS. SKI PPER: Madam Chair, | think he's already
answered that particular question. Any other questions about

the particular instance are not appropriate because that was
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not within the scope of the direct.

MR WLSON: If | might ask counsel, | don't
recall what the answer to, you said he already answered ny
question, | didn't recall what it was.

MS. SKIPPER: He said what he did, what his
position was.

MR. WLSON: No, no, ny question was, |I'm
sorry, ma'am respectfully, all | was asking was what role, if
any, he had with respect to the Novenmber 21, 1995 application
That was my question.

MS. SKIPPER: Okay, that is not sonething that
was brought up on direct and would not be an appropriate
matter for cross exam nation.

MS. RAY: There's another w tness who spoke
specifically to the applications and how they were processing
and that would be the witness for M. WIlson to cross on the
specific applications and the processing.

MR. WLSON: But, Your Honor, it's interesting,
the governnent wants it extrenely fornmal when we are asking
guestions and they don't want it formal in other contexts.

Al'l we're asking is that this gentleman, who works for the
District of Columnbia governnent, to tell us whether or not he
had anything to do with the central inquiry of this case --
and that is our application. |If he had nothing to do with it,
tell us. If he did, tell us.

CHAI RPERSON REID: His testinony, if |I'm not
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nm staken his testinmny was basically on the procedures and
processes, when he gave his title today, the role that he's
enployed in at DCRA today. Now the question as to whether he,
what his role was, if he had any involvenent in this
particul ar case at the tinme the application was filed, you're
saying it's not rel evant?

MS. SKIPPER: It's not relevant in that on
Cross exam nation you're cross exam ning themon matters that
were opened up during the direct exam nation. That was not an
area that was opened up during the direct.

MR. WLSON: But |I nay add, ny recollection,
and | would defer to M. Sockwell, is |I had a recollection
that during M. Nunley's testinmony that you did ask a question
related to the Novenber 1995 application and M. Nunley's
role. If ny recollection is incorrect | would defer to M.
Sockwel I .

MR, SOCKWELL: M question was to the specifics
of applications that had multiple, were multiple applications
that mght be filed. | did not ask himin the context that
those particular applications, well in a way | did. Let's put
it this way, it's reasonable to say that the question that |
rai sed was sufficient to allow you, in nmy belief, to ask the
guesti on.

MR. WLSON: | appreciate that. | would await
t he Board's decision

CHAI RPERSON REID: Al right. Then I'1I
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overrul e the objection, please answer the question.

THE W TNESS: And woul d you pl ease repeat it?

BY MR W LSON:

Q Yes sir. |If you would describe for the Board
what role, if any, you had with respect to the Novenber 21,
1995 C of A application at issue here.

A None.

Q Okay. So you have no idea what process was
followed in that instance, is that right, sir?

A I can't speak to any direct know edge, no.

Q Thank you very much. Let nme see. | think we
should stop M. Nunley, thank you very mnuch.

Ms. Reid, M. Mshkin is going to ask the
gquestion to M. Berger and | think that should conclude our
Cross exam nation.

CHAI RPERSON REI D:  Thank you.

VWHEREUPON,

M TCHELL BERGER
was called as a witness and, having been previously sworn,
testified as follows:

CROSS EXAM NATI ON

BY MR- M SHKI N:

Q I will accommdate you although I'mnot certain

that 1'mdoing you a favor in doing so. Good afternoon, M.
Berger. |'m Andrew M shkin, representing Waste Managenent.

M. Berger, | believe that you testified that in the sunmer
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1995, the District of Colunbia caught Waste Management with
its pants down with respect to the facility at 2160 Queens
Chapel Road. Are you aware that in the spring of 1995,
representatives of Waste Managenent net with the head of DCRA,
the City Adm nistrator, and the head of the Departnent of
Public Works to indicate that WAaste Managenent had taken over
t he managenent of the facility at 2160 Queens Chapel Road and
that Waste Managenment wanted to come into conpliance with the
District's regulatory programfor solid waste nanagenent
facilities.

A No, | wasn't aware of that and the facts of the
case indicated that if that was the case, no C of O
application had been made and initially Waste Managemnent
deni ed --

Q I'"msorry, M. Berger, | just asked you if you

if you were aware of a neeting --

A No, | was not aware.

Q That took in the place in the spring?

A | was not aware.

Q That's all | asked you, M. Berger, thank you
A I was not aware of a neeting.

Q Okay. You also testified that the subnittal of

three Certificate of Occupancy applications on the same day in
Sept enber of 1995 coul d have been intended to confuse or
m slead the District of Colunbia. Isn't it a fact, M.

Berger, that you met in advance with the representative, the
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attorney representing Waste Managenent with Certificate of
Qccupancy application in August of 1995 prior to its submtta
and di scussed the submittal of the application? And that you
further nmet with the attorney who subnitted that application
and wal ked himthrough the subnmittal of the application?

MR. EUBANKS: Excuse nme, | make an objection
He just asked one question, it seems to ne it's questions on
top of each other.

CHAI RPERSON REI D: One question at a tine,
pl ease.

BY MR M SHKI N:

Q I"'mnmerely reciting M. Berger's testinony to
i ndicate the rel evance of nmy question. The question is did
you not neet with the attorney for Waste Managenent who
subnmitted the Certificate of Occupancy in Septenber of 1995,
prior to and during the submnission of that Certificate of
Cccupancy?

A I think | earned counsel for \Waste Managenent,
who was the attorney that | met with, is confusing the dates.
That was in 1996 or 1997 that we wal ked through the C of O
process and that was the Certificate of Occupancy that was
required to be obtained as a result of the Solid Waste
Facility Permit Act. The Certificates of Occupancy that we're
tal ki ng about here were the ones that were made in Novenber of
1995. | think there's a confusion about the dates and the

ti mes because definitely there was no wal ki ng through process,
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specifically with the one fromthe WM Basura G oup.

Q M. Berger, in fact with respect to the WM
Basura Group, is it your testinmony that that certificate was
filed on behal f of WAste Managenent?

A That Certificate of Occupancy application was
filed by a group called the WM Basura Group, and | forget
the nanme of the individual who was |isted as the Secretary of
the Corporation but it turned out to be a secretary who worked
at the firmof Giffin, Berenson, and Mirphy.

Q And M. Berger, did Giffin, Berenson, and

Mur phy represent Waste Managenent ?

A No, but the appellation --
Q That was what ny question was, thank you.
A Okay.
Q Thank you for answering my question, M.
Ber ger .
A Okay, all right, no but I'mtrying to answer

your question fully and that is that --

Q M. Berger you've answered ny question
A No, | haven't answered your question
Q | asked you if Giffin, Berenson, and Mirphy

represented Waste Management.

A And what | want to say to you is that at a
certain point there was a substantial anount of confusion
about that. Wen we first went to the site, excuse me, | want

to answer the question. Wien we first went to the site, when
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we found that Waste Management was operating --

MR. M SHKIN: Madam Chair, | asked a sinple
guestion and the answer was no.

CHAI RPERSON REID: Did he answer?

MR. WLSON:. He hasn't finished answering the
guesti on.

CHAI RPERSON REID: Well allow himto conplete
the answer, please.

THE W TNESS: When WAaste Managenent was
originally discovered to be at the site by a DCRA
i nvestigator, we were given the card and phone nunber of
Giffin and Berenson Murphy to contact. And there was
confusion, | don't knowif it lasted until Novemnber, but there
was definite confusion over who represented Waste Managenent
at that facility. Initially, the firmof Giffin, Berenson
and Murphy said that they represented Waste Managenent and if
I remenber sonme of the earlier discussions that you and | had
was are you the representative of Waste Managenent or is it
Giffin, Berenson, and Murphy?

So if you're asking me to go back four years
ago and say to you to a certainty that |I knew who was
representi ng Waste Managenent in Novenber of 1995, | have to
say to you | don't know exactly when that issue was clarified.
I do know that initially we were instructed by the enpl oyees
of Waste Management to contact the firmof Giffin, Berenson

and Murphy, that they were their attorneys.
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MR. M SHKIN. What law firm provided the cover
letter for the Novenber 1995 Certificate of Occupancy
application that was subnmitted by Waste Management ?

THE WTNESS: | would have to see it, | don't
remenmber in particular what law firm s nane was on the cover
letter. So independent menory | don't have. | assune it's
your former firm Beveridge and Di anond

BY MR M SHKI N:

Q Okay. Do you recall the contents of the cover
letter that acconpanied the Certificate of Occupancy

application?

A Not in particular. | would need to see it to
reflect nmy recollection -- to refresh nmy recollection
Q Do you believe that there was any attenpt in

that cover letter which acconpanied the three Certificates of
Application in any way to hide the fact that it was
transmitting multiple Certificates of COccupancy applications?

A Well, that cover letter, | do not believe,
referred to or had anything to do with the application for the
WM Basura Goup. | don't think that that came in at the
same, | don't think those three came in at the sane tine.
think the two that came in with the Beveridge and Di anond
application were together and mi ght have been referred to but
| don't think the third one was. The third one was sonet hing
that came in, | think, independently through the firm of

Giffin, Berenson, and Murphy. | don't think it was referred
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toin that letter but | would need to see it to refresh ny
recol | ection.

But the fact is that there were three
applications conming in on the sane day, yes, would be an
i ndi cation that something was rotten in the state of Denmark,
because peopl e who understand zoning law in the District of
Col unbi a don't nmake three applications for the same property
for the same use at the sanme tinme.

Q Isn't it a fact, M. Berger, that the three
applications, there were three applications subnmtted on
Noverber 21, 1995. One was for a name change for the Perkins
C of O one was for a carting or a hauling ternminal or yard
solid waste handling facility and the third one was for an
i ntermedi ate processing facility, and did not the cover letter
explain all three applications and why they were being
submitted at the same tinme? Have | refreshed your
recol | ection here?

A I would need to see the letter. You know,
have great respect for you, as you know, but --

CHAI RPERSON REI D:  He says he doesn't renenber.
BY MR. M SHKI N:

Q You indicated that as a result of concern about
certificates of occupancy that there was a, | believe you used
the word "tripwire" for transfer station certificate, or for
Certificate of Occupancy applications, that were submitted for

certain addresses. Could you explain which addresses were the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

subject of this tripwire and how they were determ ned?

A As facilities opened sone were added and sone
were deleted as they were closed so nmy exact recollection in
Noverber of 1995 what facilities are on that list is not
exact. But I'mgoing to say to you over the period of tinme
t he addresses that were on that |ist: 1900 Kendall Street,

NE., 2160 Queens Chapel Road, 2155 Queens Chapel Road.

bel i eve 5201 Hays Street mnight have been on that list. The
address of 2115 Bryant Street nmight have been on that |ist and
1329 First Street, SE

Q Is that the U line?

A No, the Uline, that's the, that's in
Sout heast, that's the ETWfacility. The Uline facility,
don't remenmber if it was on that list in Novenmber of 1995. As
| said, we did have sonme new facilities attenpt to open and
the addresses would be added to the |list and as we cl osed sone
down their addresses would be taken off. But | think that's
what m ght have been on there in Novenber of 1995 when the
application cane in.

Q Okay. So that that list was directed at
conmpani es ot her than just Waste Management ?

A Oh yes, definitely. It was keyed to the
addresses because as we said, this was a tinme of turmil, we
had smal|l operators |like Mke Perkins reaching agreenents with
| arge conpani es |ike Waste Managenment and we knew that the

Certificates of Occupancy were the key docunent in the play of
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the transferring of the rights of these properties and we
wanted to be able to know who was coming in and who was goi ng
to be a player in this market, and we also, as | said, wanted
to prevent the prostitution of the Certificate of Cccupancy
application process by people who were trying to assert
property rights that they m ght not necessarily have had.

Q Okay. But you do recall that the Novenber 21
1995 Certificate of Occupancy application did specify that the
facility was going to be for a solid waste handling facility?

A Uh, | believe so but again | would, unless
have the application in front of me | don't |ike to say what

it was that | knew at that tine because it is four and a half

years ago
Q Okay. We'll refresh your and the Board's
recollection on rebuttal. You testified | believe that the

deci si on about whether solid waste facilities were pernissible
uses in a CMzone, | believe you testified that even if they
were not prohibited, that the question was so close that the
DCRA or BLRA should allow the Board of Zoning Adjustnent to
make that decision. Was that not your testinony?

A Well | don't think | used the word allow. |
think we felt that, | nmean there were some people who were
absolutely certain that it was a prohibited use and sone
peopl e who weren't so certain, but that it was so close a
call, | mean you had people on both sides of the Iine. The one

thing we could agree on was that if we couldn't agree within
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t he Agency, that this was something that the BZA had to do and
that there would have to be a public hearing -- which there
woul dn't be at DCRA

Q Okay. So that it was not necessarily the view
of the agency that these facilities were clearly prohibited in
a CMzone, is that not a fair inference fromwhat you've just
sai d?

A I think the letter fromthe zoning
adm ni strator says it succinctly. States the position of the
Agency. And that's what |I'd stand behind.

Q Where in the zoning regul ations does it say
that uses that are too close to call nust be referred to the
BZA?

A Well that, | think it's a reasonable
interpretation of O where it says simlar uses with simlar
obj ectionabl e or obnoxi ous characteristics and we could go
t hrough - -

Q Actual ly, are you referring to the section 800
that refers to 823, the list of uses prohibited in an M zone?
I'"d like you to clarify that.

A In an Mand a CM zone?

Q Ri ght. The CM zone prohibits what's prohibited
specifically in an M zone?

A Yes. So it's prohibited in, if it's prohibited
in a CMzone and an M zone, it's prohibited, those kinds of

use are prohibited everywhere in the District.
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Q Okay. It says those uses are prohibited.

Where in the regul ations does it say but uses that are cl ose
to those should be referred to the BZA?

A No, it says, Oin the regulations says, with
simlarly objectionable characteristics. Now, when you have a
phrase like simlarly objectionable, that calls for
interpretation and the Agency felt that that interpretation
since this was a very serious issue in the District of
Col unbi a, that that interpretation should be made by the BZA
and not the Agency.

Q So the Agency felt sufficiently uncertain that
these facilities were simlar to the listed uses that it
deferred a decision on that?

A No. No, | wouldn't say sufficiently uncertain.

I would say we felt sufficiently certain that they were
simlarly objectionable but that that call had to be nmade by
the BZA. This was a decision not so nuch on the substance but
the procedure. Wen you have what woul d have been, as far as
we could tell, a case of first inpression and interpreting
what O neant in terns of the District of Colunbia, that that
shoul d be something that's interpreted by the BZA rather than
the Zoni ng Admi ni strator.

CHAI RPERSON REI D Okay, do you have any nore
questions? W're at the hour mark now. And the | ast question
was repetitive because he answered that question three tinmes.

MR MSHKIN: | have a few nore questions and
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they are on a new subject and I will try to keep them as
unrepetitive as possible. Okay?
BY MR. M SHKI N:

Q M. Berger, do you recall whether in 1996 and
1997 that DCRA instructed Waste Managenent to file a request
for special exception for a solid waste handling facility with
t he BZA under regul ations that were proposed but not yet
finalized?

A Un that wasn't the reason why we asked themto
do that, but yes, we did ask themto do that. It was on
instructions fromthe BZA that we did rather than from an
agency deci si on?

Q It was instructions fromthe BZA?

A The Zoning Admi nistrator was in contact with
the BZA, the Zoning Admini strator was advised that the
vari ance process was not the way to go, that the special
exception process was the way to go. And that's why the
Zoni ng Admi ni strator changed the requirements. It was only
upon instruction fromthe BZA, or counsel for the BZA |I'm not
sure, | wasn't privy to that conversation, that that
requi rement was changed. This was not a decision made at the
DCRA | evel

Q Okay. But isn't it a fact that on July 7, 1997
when WAst e Managenent subnitted its application for a special
exception to the BZA that the O fice of Zoning refused to

accept that filing because the regul ati ons under which the
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speci al exception was sought were proposed?

A That's my understanding of why they did it,
yes.

Q Okay. So they instructed Waste Managenent to
go to the BZA but when WAste Managenent went to the BZA they
refused to accept WAaste Managenent's tendered filing?

A And as a result of this confusion DCRA, as you
know, agreed -- as you pointed out -- that because there was
this confusion we would not put any penalty on Waste
Managenent until the governnent had its act together on that
point. And we took no action in that regard.

M5. RAY: Venita Ray on behal f of the
government. We're tal king about 1996 and 1997 and even though
| understand that what was going on around that tine was
relevant, it just really has extended the scope of this and
maybe if we could tal k about what the Agency did in making
their decision in 1995 and early 1996, it kind of would
expedite this process.

CHAI RPERSON REID:  Ms. Ray, for ny edification
inthat this is really convoluted and is very conplicated and
as he was nmentioning, the BZA having the, that the ZA had
contacts, the BZA had been instructed and | think | was here
at that time, | don't have a recollection of that necessarily.
Nonet hel ess, it appears to ne that it is establishing nore
data for us to be able to nake our decision so therefore

will overrule that objection. Thank you.
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MR. M SHKIN: Thank you. This is also relevant
to the question of WAste Managenent sat on its rights with
respect to the 1995 application. There has been a notion to
di smiss filed by Corporation Counsel. And I've only got two
or three nore questions.

BY MR M SHKI N:

Q M. Berger, you just stated that you indicated
that as a result of the rejection on July 7, 1997, DCRA
i ndicated to Waste Managenent that Waste Managerment woul d not
be penalized and | believe you used the words until the
government got its act together, that Waste Managenment woul d

not be required to proceed further with respect to a

Certificate of Occupancy. |Is that not correct?
A That's correct.
Q Okay. Do you know whet her the governnment ever

i ssued witten instructions to Waste Management with respect
to the filing of a new Certificate of Occupancy?

A We didn't think they were necessary. Once the
Zoni ng Conmi ssion's rules becane final it became very clear

what WAste Managenent was required to do

Q So your answer is that the governnment did not
do that?
A No, the governnment did give witten
i nstructions to Waste Managenent what to do. It was published

in the D.C. Register and they were the rules and regul ati ons

for applying for a solid waste facility Certificate of
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Cccupancy. That's how the government conmmuni cates things to
people. There was no question in Waste Managenment's m nds,

our doors was always open. Do we have to follow the zoning
regul ati ons that had been promul gated? The answer woul d have
been yes. Can we have some tine to do it? How much tine do
you need? If it was a reasonable anopunt of time it would have
been given. But once those regul ati ons were published and
final, it was clear to everyone in the District of Colunbia
what obligation of anyone who was operating a solid waste
facility had to do.

Q But you did testify that it is true in the
sunmer of 1997 that you did indicate to Waste Managenment that
you woul d i ssue Waste Managenment written instructions and that
you woul d all ow them a reasonable time to respond?

A No, no we didn't. No. No. | don't think that
we indicated that we would send witten instructions to Waste
Managenment. | don't think that that was indicated. As you
pointed out, the letter that Waste Managenment sent was never
responded to by the government. It was a letter sent to nake
a record and it was accepted as such, but | don't believe a
letter in response was given that nmade any proni se of any
assurance that you would then receive witten instructions. |
don't think any such letter was sent.

Q And you don't believe that, based on the,
havi ng put Waste Managenment through the difficulty of having

forced themto file a special exception application which was
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then not accepted by the BZA because regul ati ons were
proposed, and your having indicated to Waste Managenent's
counsel that Waste Managenment shoul dn't proceed further unti
DCRA got its act together, and Waste Management wrote you a
| etter saying we understand what you've said and you will
provide us with witten instructions, you're contendi ng that
it was not necessary or appropriate for DCRA to respond
specifically to Waste Managenent ?

A Because DCRA never agreed to provide witten
instructions. A letter was sent and to the extent that it
said, look, we're not going to do anything until sone things
change, well once the Zoning Comni ssion pronul gates its
regul ations, | think Waste Managenent it's incunbent upon them

at that point to go back to DCRA. Is this what we' ve been
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waiting for?
Q
referring to
not, your un
A
going to do
Q
your under st
A
agree with s

that's what

Q

(202) 234-4433

Is that what, shall we respond to this now?
M. Berger, in response to that letter you are

, did you ever tell Waste Managenent no,

derstanding is not correct?

You nmean in ternms of what the government was

in the neanti ne?

Did you respond to that letter by saying no,

anding is not correct?

Un | think some of the response was that we

onme of the letter and not all of it.
the response --

Did you do in witing?
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A It was not done in witing, no.
Q Okay. | have no further questions.

CHAI RPERSON REI D:  Thank you. We now nove to
the ANC Report. Has there been any representatives of the ANC
to come inin the interimfromthe beginning of this case when
I first asked about it? |If not, then Ms. King, do you have
the letter? W have a letter that has been submitted to us
fromthe ANC

VICE CHAIR KING This letter is dated
Septenber 17. ANC 5 (A) support the community's and the single
menber district comm ssioners' opposition to the Certificate
of GOccupancy for BZA Case 16451 and 2 Cases. They held a
nont hly nmeeting on Septenmber 7 at 7 p.m The Conmm ssion voted
with a quorum present to support the comunity's opposition to
the two appeals filed by Waste Managenent. And the reasons it
has a serious environnental inpact on the Wodridge community
because of rodents, groundwater pollution, air pollution and
noi se pollution and that Waste Managenment has not fulfilled
its commtment to community outreach. W are also concerned
about the business comunity's perception of this area as a
dunmpi ng ground. It's signed by Norma A. Broadnax, chairperson
of the ANC.

CHAI RPERSON REI D:  You didn't nention that
there was a vote taken and quorum present.

VICE CHAIR KING  She said vote and a quorum

was present.
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CHAI RPERSON REI D: Okay. So therefore the ANC
woul d be afforded the great wait to which they're entitled.
Thank you.

We nove now to the intervenors case but before
we do that 1'd like, for the record, indicate that we've had
wi t hdrawal of opposition to this case on behalf of M. is it
Getlin? Sorry. M. Galesh. That has been submitted by his
attorney, M. dasgow, as well as hinmself. So that opposition
has been now changed to support of the application

We al so have in our file today a petition of
support that came in fromnmany community persons and
busi nesses, it was rather extensive.

COWM SSI ONER HOOD: Madam Chair, | have
reviewed this report and | don't know what mny col |l eagues think
when |'m | ooking here, we have duplicate signatures,
triplicate signatures. |'mvery appalled actually that this
woul d even be presented to this Board in this fashion. W
even have nanes with no addresses. So | would [ike to see
this stricken fromthe record

CHAI RPERSON REID: | have not had an
opportunity to look at it. M. Hood, your testinmony |I find
rather surprising because | was not aware of the fact that you
say there were signatures that were placed on it, the same
signature three tinmes?

COWM SSI ONER HOOD:  What |'m doing |I'm | ooking

at repetitive. W have, for exanple, on page 3 of the
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submission, and | believe in being fair across the board.

CHAI RPERSON REI D:  Page 3?

COWM SSI ONER HOOD:  Yes. You will see three
different, you'll see the sane addresses in three different
pl aces.

CHAI RPERSON REI D:  Where?

COWM SSI ONER HOOD: Page 3 of the docunent.

CHAI RPERSON REI D:  Okay. Which specifically is
that 1, 2, and 37

COWM SSI ONER HOOD: Dol ores Gerardo

CHAI RPERSON REID: That's three. Three persons
at the same address?

COWM SSI ONER HOOD:  Sanme addr ess.

CHAI RPERSON REI D:  That woul d not be uncommon
would it?

COWM SSI ONER HOOD:  Wwell, it depends on what
point you're trying to prove. Also, when you | ook back here
on anot her page you see nanes with no address.

MR. G LREATH: Madam Chair, given the -- of
this entry here, to dismss all of those with possibly a
problemwith two or three --

CHAI RPERSON REID: | don't think that that --

MR. G LREATH: | amreluctant.

CHAI RPERSON REI D:  Yes, and just because it's
M. Hood, | think that we should note for the record that

there are sone discrepancies in this subm ssion of the
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petition. Nonetheless, | think that | would concur with M.
Glreath that it doesn't warrant conpletely striking the
entire docunment fromthe record.

MR, SOCKWELL: Madam Chair, | disagree that a
docurent that has forgeries and/or other inconsistencies
cannot be accepted in part, would have to be accepted in
total, as a formfor the Board of Elections and Ethics would
be voided if it were witnessed by a person who did not see the
signatures. Gven it's been done in the past, | notice that
some of the signatures are obviously done of different names
with identical handwiting -- which is rather unusual

CHAI RPERSON REID: M. Sockwell, | think that
we have to be very careful --

MR. SOCKWELL: Well appear to be.

CHAI RPERSON REID: | think that alleging
forgery.

MR. SOCKWELL: Well let's say that in --

CHAI RPERSON REI D:  You've got to be carefu
about that because we just don't know.

MR. SOCKWELL: | understand. | understand.
See | do have -- when two people with different names do the
same Fs and the sanme Ys and the sane Ds and are two different
names, it seems a little unusual to ne.

CHAI RPERSON REI D: | understand that. But
nonet hel ess what we have to be very careful about is setting a

precedent. Typically, when petitions are submitted to us, we
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accept themon their own nmerit, noting if we have sone
concerns but | would not feel that it would be appropriate in
this instance to conpletely throw the whole petition of the
docunent that has been subnmitted to us that cones fromthe
comunity, predicated upon what we may or may not suspect. |
think that that would not be appropriate

COWM SSI ONER HOOD:  Madam Chair, for
clarification let's not throw out the whole docunent. That
was not nmy intent. Wat |I'msaying is for the purpose of the,
now double -- | see that here, that's fine. But we have a | ot
of nanes with no address that would not hold up anywhere el se
in this process and | think that should be stricken fromthe
record.

CHAI RPERSON REI D:  Okay. | think that your
point's well taken and | ooking over the docunent during the
time of deliberation, we will take that into consideration
But | don't think that we can, that it's appropriate for us to
throw out the baby with the bath water

MR. SOCKWELL: Let ne ask a question

COWM SSI ONER HOOD: Can we just say that we
will, okay, you want to wait until deliberations? Because
feel very unconfortable with accepting a report where you just
have nanes and dates with no address, because we don't know
where they live.

CHAI RPERSON REID: Well that's what | said, but

that does not negate the fact that there are sone legitimte
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citizens here.

COWM SSI ONER HOOD:  Yes nmm'am  Yes nma' am

CHAI RPERSON REID:  And that we have to give
credence to those persons who have, in all good faith, signed
the docunent and when we del i berate we can then bring this up
as an issue and determi ne how we want to handle it.

COWM SSI ONER HOOD: Ckay. Thank you

CHAI RPERSON REI D:  Okay, thank you

MR. WLSON: Benjamin WIson for Waste
Managenent, and with all due respect to M. Hood | was just
shown a copy of what | believe has been subnmitted to you, a
particular list that he just showed addresses for each of the
individuals. | would like to make certain that we have not
gi ven you sonething that (a) is inappropriate, (b) I would
al so hasten to add, may | approach you and show the list?

COWM SSI ONER HOOD: Sure. The only thing | can
work with, M. WIlson, is what | have. And what | have here
is inconplete docunment --

CHAI RPERSON REID: M. WIson, give the staff,
just a nonent, give the staff please what you have so that it
can be conpared

MR. SOCKWELL: I think there are two different
formats for the signature pages and it creates confusion in
bei ng able to docunment effectively what is here. You have
signatures w thout addresses because the headi ngs were changed

and therefore it renders the docurment slightly inconsistent.
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And those inconsistencies al one woul d negate some of the pages
bei ng acceptable, unless you delete nanes that didn't have
addresses and accept all the names that do. If you want to
just do it that way. The attorneys for Waste Management mi ght
wi sh to annotate a copy of the document and | et us use that as
their official desired subm ssion

MR, WLSON: M. Sockwell, | think that's a
good suggestion. Perhaps at the break if we nmight neet with
counsel for the Board and counsel for the governnent so we're
all looking at this at the same tinme. | appreciate M. Hood's
point. He wants to make certain that any signature's
legitimate. What | would say on behalf of those citizens who
did sign as | think Ms. Reid already suggested, it is not
unusual for several people to live at the sane address and to
sign a petition. | also respect M. Sockwell's point -- |
happen to chair the Board of Elections and Ethics in the
District of Colunmbia -- and so | do appreciate his point that
if we see sonmething that appears to be signing the sane nane,
that gives him pause.

If we might, at the appropriate break, speak
with counsel in her presence and in Ms. --

VICE CHAIR KING  Excuse ne, Madam Chair, this
petition, as | read it, has absolutely nothing to do with the
| egal question as to whether or not the zoning adm nistrator
acted properly or not. The appellants, or whatever they're

cal l ed, appellants, | guess | got that right, keep confusing
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the case that we are considering today with their application
for a special exception. The petition relates to a speci al
exception that has absolutely nothing to say about the case
that's before us today.

COWM SSI ONER HOOD: W th that Conmi ssioner
King, I withdraw ny comments but, again, M. WIson as you
know, things are not legitimte unless they have an address.

Being with El ections, you know how that system goes, and

just want to nake sure this Board was conpliance. That was
all it was. Not throwi ng away the whole issue but deal with
t hose.

CHAI RPERSON REI D:  Thank you.

MS. RAY: Venita Ray on behal f of the
government. We just renew our objection which | think we made
earlier this morning about admi ssibility over the petition
anyway because it didn't go to the issue of what the Zoning
Admi nistrator's decision said.

VICE CHAIR KING Whether we admit it or not
it's not germane.

MR. G LREATH: Madam Chair, if we took that
ganmbit | think half the testinmony here today is irrelevant.

VICE CHAIR KING  You're absolutely right, M.
G lreath, you're absolutely right.

CHAI RPERSON REI D: Nonet hel ess, M. G lreath,
your point's well taken, let's get sone order here. Let ne

just say this, this is not your typical case that comes before
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us. The manner in which this case is being presented within

itself is unusual and, yes, there were instances where we did

ki nd of digress fromthe beaten path. Nonetheless, | think
that in order for us -- and for nyself in particular, | don't
know how ot her Board nenbers feel -- to get our arnms around

this whole situation to be able to nake an intelligent
deci sion that what we heard here today certainly is not
unwarranted and it certainly was not unhel pful to us, and |
think that was the whole point. |If you try to do it strictly
based on the | egal aspect it would be very difficult for ne to
draw what | woul d consider to be a full conclusion. So, yes,
we did kind of both from sides, nonetheless | think that each
side had a fair opportunity to be able to present and it gave
us the opportunity to be able to have, even though sone of the
information is frivolous and unnecessary, you know it's better
to have nore than enough than not to have enough to be able to
deci de adequately.

MR, WLSON: And Ms. Reid it's in that spirit
we subnmitted this information. | also just want to note very
briefly, in addition to | believe the petition there were al so
a nunber of letters, individual letters fromindividuals and

busi ness people that we would respectfully request the Board

COWM SSI ONER HOOD: Be very clear that | was
not trying to omit the letters or the things that | thought

that were deemed necessary and legitinmate. It was just the
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ones that were just nanes, and you know how that system works.
No further comment.

MR. WLSON: | heard you very clearly and
appreci ate your point.

CHAI RPERSON REID:  |'m sorry. The whol e point |
was making was that there are, just for the record, just to
note, relevant or not, that there have been subnitted to us
letters of support and a petition. And how we handle it we
will determine that at the nmonent of deliberation

MR. SOCKWELL: Madam Chair, there are
apparently, fromm count, 13 signatures that have no
addresses associated with them and therefore the signatories
could not be deenmed proximate to the facility in question

CHAI RPERSON REID:  All right.

MR. G LREATH: Madam Chair, | have no problem
with that but if we excise those 13 there is still a rather
substantial nunmber of people, but if you want to delete --
exci se those, sure.

CHAI RPERSON REID: We'll meke the
det ermi nati on.

MR. SOCKWELL: -- if we don't know where these
peopl e reside.

MR. G LREATH: Well | think, we'll just sinply
elimnate them as supporters.

COWM SSI ONER HOOD: But Madam Chair, may |

interject? | think Ms. King's point is right, put us back in
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focus and back on target. W tend, we're human too and we
tend to get off but | think Ms. King's point will put us back
on focus. It's irrelevant. W need to nove forward.

MR. G LREATH: But | would like to say | think
much of this testinmony is still valuable, even though it does
not deal with the |legal aspects, it gives us context. And it
gives me a nmuch better understanding than |I'd otherwi se had so
I think that all the testinony has been generally val uable and
useful -- at least to me.

CHAI RPERSON REI D:  Thank you.

MR. WLSON: There was information froman ANC
that was not taken at that time. And the question is may that
person with that information be heard?

CHAI RPERSON REI D:  Well, renenmber we said was
that would be treated as any individual who --

MR. WLSON: | was speaking of sonmething of a
di fferent ANC person who happens to be here now.

CHAI RPERSON REID: ©Onh, a different ANC person?

MR. WLSON: Yes ma'am

CHAI RPERSON REID:  Well this is not a hearing
where we take testinony from people in support or opposition
if you notice. However, if there was a witten subm ssion or
somet hing then we said that we woul d accept that into the
record.

MR. WLSON: | believe there's a witten

submi ssion that a person signed individually and they woul d
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like to sign it in their capacity as an ANC comm ssi oner

CHAI RPERSON REI D:  That can be subnmitted with
the rest of the single menber district ANC letters that you
have in your possession. W have no problemw th that.

COWM SSI ONER HOOD: | think that's from
ANC-5A-12 | believe. That's what he's referring to.

CHAI RPERSON REID:  Yes. Wre you going to say
sonet hi ng?

MR. WLSON: Actually, | was referring to
5B- 02.

COVM SSI ONER HOOD: 5B-02? |Is that the ANC in
whi ch the establishment is |ocated?

MR WLSON: No. It is an ANC that is

af fected
CHAI RPERSON REID: If it's affected then we --
MR WLSON: It is an ANC that borders, if you
will, our facility and is affected by the facility. | do not

wi sh here, with all respect, M. Hood and every Board nenber
to tell you all your business for a nmonent. You've been at
this along tine, a very long time today. Al we respectfully
request is that individuals that cared enough to conme out or
to wite, pro or con, that they be heard. And | appreciate
t hat .

CHAI RPERSON REI D: Do you nean orally or you
mean - -

VICE CHAIR KING The letters in our files. |
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received a letter this afternoon

CHAI RPERSON REID: M. WIson, do you nmean
orally or do you nmean to subnit their --

MR. WLSON: | mean orally but I'm also saying,
yes.

CHAI RPERSON REID:  And this appeal, this is
not, you see this is alittle different procedure, M. WIson,
this is not a case, this is an appeal and in that particular
instance, and |I'Il reiterate it | went over it this norning
the procedure, and that is statement and w tnesses of the
appel l ant and then the zoning admnini strator or other
government officials, then the ANC within which the property
is located, then the intervenors case and we have one
i ntervenor who has withdrawn and has changed now to support
and we have an intervenor who is going to be conming forth
individually. And then rebuttal and closing remarks. There
is no segnment allowed for individuals to testify in support or
in opposition in an appeal. But they can submit letters and
those letters can be given to staff.

MR. WLSON: OCkay. OCbviously, let me just say
this. | accept the error in not appreciating that. There are
some peopl e who have taken the time to be here for much of the
day and we will have an opportunity to have them speak briefly
as rebuttal w tnesses.

CHAI RPERSON REI D:  No, no, they can't do that.

COW SSI ONER HOOD:  But Madam Chair --
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CHAI RPERSON REI D:  The rebuttal comes fromthe
applicant. And I"'mawfully sorry, M. WIson, but the
procedures that have been set forth for appeals cannot be
altered. We have to go strictly by the procedura
adm ni strative | aw doctri ne.

COWM SSI ONER HOOD: Madam Chair, if | just may
add. |I'mnot exactly sure of the appeal procedure nyself but
if the ANC that's nost affected has it in witing, could it
then be accepted, because | would be very interested in
seeing. |If that does not hinder the appeal process.

CHAI RPERSON REI D:  Everything that anyone wants
to subnmit in witing can be accepted.

MR. WLSON: Ckay.

CHAI RPERSON REID: As a matter of fact, | think
as of today, as of today, whatever submni ssions you want to
make, the record' s still open and that could be done.

MR. WLSON: And what we will do before the day
is out is meet with counsel to address these earlier issues
di scussed. Thank you very much.

CHAI RPERSON REI D:  Okay. Thank you. The
i ntervenor?

MR. RALSTON: Madam Chair, Menbers of the

Board, | am David Ralston of the law firm of Hopkins and
Sutter, representing the intervenor Custom Machinery Co., Inc.
I will, I think, be uncommonly brief for a |lawer.

CMC owns the real property at 2230 Adans Pl ace,
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N. E., Washington, D.C. 20018, also known as Parcel 154/ 86.
CMC' s property is adjacent to and within 200 feet of the
subj ect property, nanely the waste transfer facility operated
by Waste Managenent of Maryland, Inc., located at 2160 Queens
Chapel Road, N.E. CMC conducts at that location its business
of sal es, warehousing, distribution and consulting regarding
the repair of laundry and dry cl eaning equi prent at the Adans
Pl ace | ocati on.

As previously identified on one of the exhibits
by the applicant, or the appellant, we are the property that
i s bounded on three sides by the proposal, two sides by the
actual facility, one side by the facility and two sides by
that apparently partially | eased access road that conmes off of
Adanms Pl ace to serve the back of the property.

I think the factual record has been well
devel oped by the parties today and that our testinobny as to
any actual negative inmpacts would only be accumul ative of the
prior testinony that has been submitted, and we woul d adopt
the testinony, as far as the factual testinmny has been
devel oped by the parties. Finally, 1'd note I think that the
Board has rightly focused that this is a |egal issue case on
two or three legal issues, and I think that the coments of
Board nenbers certainly indicate that's well appreciated and
think well focused and | think that is about all that we need
to say at this point in tinme.

Thank you for your --
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VICE CHAIR KING Thank you for your brevity.
CHAI RPERSON REI D:  Well thank you very nuch,
M. Ralston, thank you very much. At this late hour you can
i magi ne how very nmuch appreciated your testinony -- your brief
testimony -- has been. So basically just adopt what has
al ready been submtted here today. Thank you very nmuch. M.
W son, you asked for a brief recess to kind of gather your
t hought s.
MR. WLSON: Gather our thoughts before we make
our closing --
CHAI RPERSON REI D:  Five m nutes?
MR. WLSON: That'll be fine.

CHAI RPERSON REID: Okay. Five minutes and then

VICE CHAIR KING So how |l ong are the closing
remar ks going to be, M. WIson?

MR. W LSON: My cl osing remarks should be |ess
t han, about ten minutes, ma' am

CHAI RPERSON REI D:  Okay. So we'll be out of
here at six o'clock right?

MR, WLSON: Well fromny standpoint, | can't
speak for others, but yes, ma' am

CHAI RPERSON REI D:  Okay. Thank you.

(Whereupon, the foregoing matter went off the
record at 5:48 p.m and went back on the record at 5:53 p.m)

CHAI RPERSON REI D: -- today's hearing, the
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rebutt al

MR. WLSON: Madam Chairman, what | propose to
do in order to save tinme is --

CHAI RPERSON REID:  Well, yes.

MR. WLSON: There are several issues that |
would Iike to address. One prelinmnary issue, please. One,
we understand that it is your practice to give for the BZA to
give great weight to an ANC position. However, quite, frankly,
I think when you review the ANC letter of Septenber 17, that
letter, as has been said about some other letters today --
does not address the |legal issues before the Board. It
contains generalized statenents against the facility. And so
we believe that that letter is not entitled to great weight.

I think you will also see in the other letter
filed by the ANC Comni ssioner in opposition, apparently this
nmeeting was called with | ess than seven days notice and
apparently before one can take action as an ANC, one nust at
| east give seven days notice and | think as M. Adol ph noted,
certainly at no point did we ever have an opportunity, we
WAst e Managenent, excuse nme, did not have the opportunity to
meet -- though we made any number of efforts to do so.

If | could ask this Board to do one thing, not
ask, | certainly wouldn't demand, but | certainly would beg,
that you read Exhibit E in the conm ng days as you |l ook at this
i ssue. Exhibit E had the application itself dated Novenber

21, 1995. | pledge to get you a copy of the original with the
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signatures, M. Sockwell, | think your request is certainly
nore than appropriate. But | ask you to read that. | believe
our application was clear about what we are trying to do.

You've heard a | ot of discussion today about
subt erfuge and deceit, whatever. | beg you to read our letter
of Novenber 21. | think you'll find that we say, you know, we
knew t he nane change application was going to be an issue
because we knew how you all had ruled. W knew that had been
appeal ed to the Court of Appeals.

The nane change application in effect is not
going to be acted upon by the BZA until such tine as whether
or not Perkins had a valid C of Othat he could even give to
us is resolved once and for all. W understand that. W made
it very clear that these applications were filed in a sense,
M. Sockwell, and I think a fair reading of this letter wll
show it, in the alternative. Qur client was doing what |
should do nore often -- it was wearing belts and suspenders,
really hoping to keep its pants up

I think it's apparent in the, you can see the
col l oquy there between M. Berger and ny col |l eague, M.

M shkin. They met on nunerous occasions, they wote letters
to each other, they met face to face. W never operated in
secret. | think those who live in the conmunity who know what
goes on there knows that there's no way Waste Managenment coul d
manage that facility out there in secret. You pass it every

day, you can't avoid it, and there are too nmany people

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

legitimately concerned about the comunity that would just
i gnore what's going on.

So we beg you to read this, give it a fair
judgment, and you decide, is this is a lawer trying a quick
pitch a D.C. governnent agency? O is this rather the
approach of a careful attorney hoping to nake certain they
dotted all i's crossed all t's to do it in the right way? And
| submit to you that's all we have ever done.

| sense and appreciate the frustration of this

Board. | mentioned | very briefly have chaired our Board of
El ections and Ethics, right down the hall, for alnmst ten
years. | know what it's to like to start the beginning of a

day and be here all day and to listen to, | think Ms. Ray, Ms.
Eubanks and M. M shkin are wonderful but to Iisten to boring
M. WIlson that's a tough thing to do all day. And
appreci ate very much your patience and endurance of sometinmes
repetitive questions.

So | do want to say this. |In closing and ny
cl osing now shouldn't take me very long, but through this
whol e welter of facts that you' ve heard, there's one critica
question that nmust be answered. It's the one Ms. King tal ked
about, was Waste Managenent entitled to its Certificate of
Cccupancy at 2160 Queens Chapel Road, N.E., as a matter of
right? We believe that the answer to this question is a
sinmpl e one. Yes.

Ms. King asked ne a very good question at the
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begi nni ng of the day. She said, gee, if you guys conply with
the external effects, why don't you just go through the
speci al exception hearing? W could, but that is still a

di scretionary process. And if one is entitled to sonmething as
a matter of right then you don't run the risk, there are no
guarantees in a discretionary process. |If you are entitled as
a matter of right, you have it, and obviously we prefer to
exhaust that effort first.

I once had a very wi se teacher when | used to
think I was so smart, she used to say don't ever take a test
you don't have to take. And, again, if we are entitled as a
matter of right, we'd prefer to have it

Now at the tinme Waste Managenent filed its
application for a Certificate of Occupancy as you' ve heard
today and no one has contradicted this, no solid waste
transfer station then operating in the District of Colunbia
had a Certificate of Occupancy which explicitly stated that
the use of the property was going to be for the handling of
solid waste. Waste Managenent, unlike those renegade
conmpani es who had no C of O made no pretense of seeking a C
of O was the first conpany to conplete such an application

M. Berger said, well, we didn't rush to get
there. Well maybe not, but we beat everybody else. Urged by
DCRA and others in the District of Columnmbia governnent to set
a precedent by being the first conpany to subnit a C of O

which clearly stated its intention to nmanage a solid waste
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transfer station, Waste Managenent not only filed an
application for carting or hauling to a term nal or yard, but
added the | anguage that you all have been patient to | ook at
lines 9 and 10 of that same Exhibit E which is attached to the
letter |'ve discussed earlier

Taki ng over the managenent of what was clearly
a crunbling building with broken wi ndows and doors, noise,
dust, rodents, Waste Managenent began a | ong, arduous task of
trying to do business differently.

M. Adol ph, you heard fromhim M. Lee -- M.
Hood knew him he was a very fine man, he's no |longer with us.
Ms. Smith. They net and they continue to neet with City
Council members, with ANC Conmm ssioners, with nei ghborhood
busi nesses, with long-tinme residents, and nunmerous comrunity
groups. They did sonething unique for business -- they
listened. They attended forums. They accepted criticism and
sometimes ridicule. Utimtely, they | earned and they nmade
changes in response to what they heard.

You heard briefly garbage trucks were no | onger
permtted to drive through the residential neighborhood to the
transfer station, nor trucks permitted to turn left fromthe
transfer station onto Queens Chapel Road. You remenber those
phot ogr aphs.

Trucks do not queue up al ong Queens Chapel any
nmore or Adans Place. The old nethods of doing business are

bei ng done away with. Garbage is now handl ed on a tipping
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floor in an enclosed, refurbished buil ding.

Look at the photographs for yourself in the
privacy of your own deliberations, you'll see it's enclosed.
You' |l see cosnetically it's a different place. Broken
wi ndows have been repaired, mssing doors have been repl aced.
You may say big deal but that affects -- that affects the
i ntrusi on on that neighborhood.

Rodent control measures have been undertaken on
a regul ar and consistent basis. That doesn't nean there's
never a rat. |It's a garbage facility, it's a transfer
station. But we try to be vigilant and we' ve spent
significant noney and effort to nmonitor that situation
Dusty, unpaved grounds have been replaced by snoothly finished
areas. The picture speaks for itself. G ass has been planted
and | andscapi ng has been done. Security has been upgraded and
better |ighting has been install ed.

To be sure, as ny friend Ms. Ray she said, |
t hought very eloquently, this is what any responsi bl e conpany
shoul d do. Waste Managenent shoul dn't get any credit for
doing what's right. | agree with you but, unfortunately, al
too often this is not the case certainly in this business.

I think that's what Ms. Washi ngton and ot hers
were tal king about, that the history of transfer stations in
this community has not been good and that's why we all, those
of us in the business, those of us regul ating the business,

ought to be concerned.
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Fortunately, we believe Waste Managenent has
acted responsibly. W believe the difference is apparent. |
think I'"ll be able to reconcile that list to your satisfaction
on the nanes, but whether the nunmber's 50 or 37, the fact is a
| arge number of residents and businesses in this area now
support our project. There are nunmerous organizations that
submitted letters of support.

They are as diverse as the Hotel Association
AOBA, the Chanmber of Commerce, the Langdon School, the Dw ght
Mosel ey Foundation. There are those who will argue that Waste
Managenent must neet the standard for external effects, for
noi se, dust, odor, etc. and | want to be sure |I'm | ooking at
M. Sockwell because he took ne to school today and | want to
say unequi vocally we agree with you

We neet these standards and have net them
continuously since the application was filed in Novermber 1995.
M. Sockwell's right. They apply to us. W have to neet them
not only when we apply, we have to nmeet them continuously. W
believe we do. W believe we have. WAste Managenent is not a
Johnny come lately to conpliance.

Al t hough not required to do so, proof of this
fact of our conpliance with those external standards, was
transmitted at the time our application was filed. |[If you
| ook at our papers you'll see that we submitted witten
i nformati on substantiating our conpliance with externa

effects. To this date, right now, we have never been
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contradicted by the District governnent on the externa
effects.

You know, | appreciate your frustration. CQur
client has frustration, and that's why we appreciate your tine
because you know what, you gave us all day. But this has been
four years and this is the first tine, quite frankly, we've
really had an opportunity to present our view before a third
party. So thank you

We think it's ironic that the District
government w shes to apply what we consider to be the new text
anmendnents, originally pronulgated in 1996 and finalized in
1998 to Waste Managenent's Novenber 21, 1995 application, even
though by their very terms those text anmendnents provide they
shall apply solely to those Certificate of GOccupancy
applications filed on or after May of 1996 when the text
amendments were first initiated, and six nonths after Waste
Managenment filed its Certificate of COccupancy application

The rules were changed in the mddle of the
gane. That's the nost frustrating thing in the world in a game
or inlife to find the rules change on you unfairly.

Utimtely, Waste Managenent does not seek
special treatment. W do not petition here for a special
break. We only ask that the laws of the District of Col unbia,
the regul ations of the District of Colunbia be applied fairly.
We only ask that WAste Managenent receive justice, not unfair

treatment attributable to a changing of the rules in the
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nm ddl e of the game approach described by M. M shkin.

This is a case, in our view, of shanefu
bureaucratic delay. It is a glaring disregard of the rights
of an essential business to operate in the District of
Col unbi a, whose only offense is that at this point we refuse
to continue to attenpt the inpossible goal of hitting a noving
target. This is the very type of mstreatnment of a business
by the District government which we have |long decried in our
city that must be stopped now.

CHAI RPERSON REID: Are you --

MR. WLSON: In closing, this Board has a
uni que opportunity to send a signal that business as usual is
no |l onger the normin the District of Col unbia.

Qur governnment has a duty, both |egal and
nmoral, to provide justice under the | aw of equal justice under
the Iaw, whether the citizen is black or white, nmale or
femal e, straight or gay, a Fortune 100 conmpany or a struggling
busi ness. Yes, WAste Managenent is a big company but it is
entitled to equal justice under the law. The government is
obligated to treat Waste Managenment and any ot her conpany and
any other citizen fairly. If we neet the criteria of the C of
O, our application must be granted.

(Whereupon, at 6:00 p.m the hearing went

i medi ately into Evening Session.)
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E-V-E-N-I-NG S-E-S-SI-ON
(6:00 p.m)

MR. WLSON: As you deliberate today, and
perhaps in the days to come, please know that every mmjor city
in Arerica has transfer stations -- even M. Bernheisel told
us that. They are a necessity if costs for handling garbage
are to be managed for our citizens and for business. The only
question ultimately we're going to have to answer in
Washi ngton, D.C. is who's going to operate those transfer
stations?

Rogue conpanies with no interest in our
comunities? A major conpany who flouts our statutes and
regul ations? | pray not. Utimately, the handling of trash
is a public health issue. W nust have regulation, but it
nmust be reasonable. Governnment nust have rules that are fair
and the application of these rules nmust be fair. W cannot
condone or endorse inconsistent application of |aws and
regul ati ons, for such action fosters a disrespect for |aw and
| eads to the destruction of the ideals we hold dear

We humbly ask and fervently pray to be treated
fairly. | trust we will have our justice. Thank you for your
pati ents.

CHAI RPERSON REI D:  Thank you, M. WIson for
your most el oquent closing speech. | think M. Sockwell has
one question. Ask it.

MR, SOCKWELL: Yes. Actually | have a yes or no
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and a couple of others are al nost yes or no. One, your odor
control devices were voluntarily installed because you were
not requested to neet any particular city standards, as you've
stated. Did Waste Managenent at any time provide
certification, testing results, specifications or request
voluntary criteria fromany District agency with regard to

those devi ces which would, had they been required, be

necessary.
MR. WLSON: | think M. M shkin can answer
that question. |'mnot certain.
MR. SOCKWELL: And it could be yes or not.
MR. M SHKIN: Actually, M. Sockwell, if we've created

the inmpression that the odor control systemis voluntary it
is, the regulations require a ventilation systemthat sucks
the air in and exhausts it on the roof.

The Waste Managenent system has a filtration
element to it as well. But it was installed with the intent
of conplying with the regulations. W believe it is the only
facility in the District that does so conply, and a permt to
operate the air pollution control device was filed with the
District of Colunbia and lists the operating and design
characteristics and i nmposes conditions upon its operation. So
If I've clarified the situation for you, | hope |I have on
t hat .

MR. SOCKWELL: That installation permt would

not have required the District to specify performance but
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woul d nerely have required the District to make sure that you
have the proper electrical and other connections and that you
didn't violate any zoning or other laws in such installations.
Because the agency that would have control over that is
Departnment of Health not the pernmitting agency.

MR. M SHKIN: That's correct.

MR. SOCKWELL: Ckay. And one |ast question. Is
the Icebox still across the street?

MR. WLSON: The |Icebox? |'mnot certain --

MR. SOCKWELL: The Icebox is a nightclub across
the street fromyour facility.

MR WLSON: No, it is not.

MR, SOCKWELL: Okay. It was there in 1995.

MR. WLSON: It was. |In fact, ny understanding
is that there was a recent, if I'"'mreferring to the proper
nightclub, it befell a horrible fate. M understanding is a
roof may have col |l apsed recently.

COWM SSI ONER HOOD: There was a --

MR WLSON: Am | referring to the right --

COWM SSI ONER HOOD:  You want nme to answer the
gquestion? There was a fire.

CHAI RPERSON REID: Is this relevant?

COWM SSI ONER HOOD: Right. Well there was a
fire and 1'll leave it at that.

CHAI RPERSON REI D:  Okay, there was a fire.

MR. SOCKWELL: There may be a relevance in
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CHAI RPERSON REID: It's not there. 1t's no
| onger there. OCkay.

MR. WLSON: | wanted to answer your question
as currently as possible and | defer to M. Hood's point.

CHAI RPERSON REID: Right. And M. Hood, do you
have a question?

COVMM SSI ONER HOOD:  No, | don't have a
gquestion. | was just answering M. Sockwell

MR. SOCKWELL: So sonething did happen to it.
Okay.

CHAI RPERSON REID:  And is that your | ast
question, M. Sockwell?

MR, SOCKWELL: Yes.

CHAI RPERSON REID:  Ms. King.

VICE CHAIR KING There's no further docunents
to conme in or there's sonme letters?

CHAI RPERSON REI D:  There are. There are.

VICE CHAIR KING COkay. The letters are going
to deal with the legal issues solely, not the special
exception.

CHAI RPERSON REID: | think the letters have
al ready been written. They're just going to cone into the
record.

MR. WLSON: There are several things.

Caroline Brown, an associate in nmy firm was kind enough to
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remind me of all the inmportant things |I've forgotten. W owe
you the followi ng things and if you would give us perm ssion

to do that in the next couple of days we will do so. One,

bel i eve --
CHAI RPERSON REI D:  Just one second, M. W] son.
MR. WLSON: Yes, Ma' am
CHAI RPERSON REID:  Where is staff to report
this.

MR. BASTIDA: Yes, we are invited in --

CHAI RPERSON REID:  All right.

MR. W LSON: One, | believe Ms. Reid asked us
to find the Yellow Pages |isting and provide that under the
Rubbi sh and Control where WAaste Managenent is |isted.

There was a | arge photograph that was used by
M . Adol ph that was not a part of the book and I1'd like to try
to arrange for you to get some smaller copies made to nmake
them available. In the alternative, we'd be willing to nake
the one that we used available. W'd sinmply request when
you're done if we could have it back

CHAI RPERSON REI D:  What was that?

MR. WLSON: There was a | arge photograph that
we had of the site that was not in the book

CHAI RPERSON REI D: Oh that one. The aerial
site, the aerial photograph, yes?

MR. WLSON: Yes, Ma'am There was also a

request that was nmade | believe by M. Hood for a scal ed
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drawi ng that woul d denonstrate the nunber of feet our facility
is fromthe nei ghborhood residents. | want to respect M.
Hood's point, | don't know how the Board ultimtely resolved
that. We are willing to go through that effort to get that
but | understood M. Hood to state that he'd prefer perhaps a
government agency to do that. So whichever the Board
i nstructs.

CHAI RPERSON REI D:  He wanted both. Both. One
fromyou and also he directed his staff to --

COWM SSI ONER HOOD: | al so asked staff to --

MR. WLSON:. Ckay. We will do that.

MR. SOCKWELL: Your Board actually is at
one-si xteenth inch equals four and a half feet which is no
scale but | could use it to reference and | got what | wanted
out of it.

MR. WLSON: Ckay.

MR, SOCKWELL: But you shoul d present sonething

that the rest of us who don't know how to do that can --

MR. WLSON: | certainly don't. Thank you, M.
Sockwel . | also believe that there was a request that you
made, M. Sockwell, that we get to you the C of O application

which reflected the signatures and a clear reading of the
date. | think we've given you one with a clear reading of the
date, but we still don't have the signatures.

CHAI RPERSON REI D:  There were three

applications were there not?
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MR. SOCKWELL: Yes, there were three

MR WLSON: We will do that.

MR. SOCKWELL: A clear reading of the date was
not clear on the, the 5 didn't show up on one and the 95
didn't show up on the others.

MR. WLSON: What | think we could do, if it's
a reasonable time period, if we could have naybe three days to
get that information to you. And the final point, which I'd
like to do with Board counsel, |'m enbarrassed, | don't know
your name. The young woman sitting there.

Ms. SKI PPER:  Jani ce Ski pper.

MR. WLSON: |If we could nmeet with Ms. Skipper
at the conclusion of this for a few nonents and with Ms. Ray
or M. Eubanks will look at the Iist of signatures so we nake
certain that we've given you what is correct and accurate

CHAI RPERSON REI D:  Okay.

MR. WLSON: |Is there anything else that we've
left out?

CHAI RPERSON REI D:  There was al so sone
di scussion --

MR. WLSON: Ckay. The final request, and I'm
sure you'll tell us at the appropriate tinme, is a Schedule for
Proposed Fi ndi ngs and responses, etc.

CHAI RPERSON REI D:  Okay. But one of the other
things was the accurate date for the promrul gation of DCMR

Section 823, we need to be -- Yes?
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M5. RAY: | think, Venita Ray on behalf of the
government. | think we were asked to do that and that's
definitely something we need to provide to the Board and we
will do so as soon as possible.

CHAI RPERSON REID: Okay. So let's say five
days from t oday.

MR. WLSON: |Is that five business days?

CHAI RPERSON REI D:  Fi ve busi ness days.

VICE CHAIR KING I n other words a week.

CHAI RPERSON REI D:  Yes, to have the additiona
i nformati on we' ve asked for and if both sides can provide us
with a draft order on disk that would be great. And we wil
then deliberate this particular case on our next schedul ed
nmeeti ng date which is Cctober 6.

MS. RAY: Are you asking for the proposed
findings in five days al so?

CHAI RPERSON REID:  No, no. | don't know what
time franme we generally give themfor that subm ssion. Check
with staff, M. WIlson and M. Ray --

VICE CHAIR KING Well they have to get it to
us by the Friday before, which would presumably be sonething
like the 2nd so they would have to come in on the 1st of
Cctober. | don't have a calendar in front of ne.

CHAI RPERSON REI D:  Okay. Does anyone have a
cal endar ?

COWM SSI ONER HOOD: COctober the first is on a
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Friday. Yes, October 1st is on a Friday.

CHAI RPERSON REI D:  Okay.

VICE CHAIR KING So it would have to cone in
on the 30th of Septenber, preferably |I should think with
sufficient copies so they can deliver one to each of us the
day before.

CHAI RPERSON REI D:  You nean the day after?

VICE CHAIR KING | nean the day after. It's
been a | ong day.

MR. WLSON: My | ask a question about your
customary procedure and please correct me, I'msure |'m wong,
but my understanding is typically we come in with an initial
proposed finding and we either coment or respond to what the
ot her has done. |If that's the process you want us to foll ow,
obvi ously we need sone additional tine.

CHAI RPERSON REI D:  Ms. Ski pper, can you respond
to that?

MR. BASTIDA: | don't believe that's the case,
Madam Chair. If there is additional testinony and additiona
things into the record, yes, there is the tinme, we could
surely give for the opposition to respond. But the Finding
from Facts and Concl usion of Law, they are all submtted at
the sane tine and there is no rebuttal for any --

MR, WLSON: GCkay. | was |looking at the
Section 3326.6 and --

MR. BASTI DA: And what does it say?
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MR, WLSON: It says witten responses shall be
filed within seven days followi ng the date by which the
exhibits, information or briefs were due unless otherw se
directed by the presiding officer.

MR. BASTIDA: That is correct. But it doesn't
address Finding of Facts and Conclusion of Law. It is
additional information and exhibits, right?

MR. WLSON: |I'mnot challenging you. | was
j ust aski ng.

MR. BASTI DA: Okay. Thank you.

CHAI RPERSON REID: Yes, that typically if there
is additional information, subm ssions and it would be served
on both parties and there is a tine |ine established but not
in regard to the Findings of Facts or the draft which would be
i ncluded within a draft order.

MR. WLSON: So you would |ike the Findings of
Fact then by Septenmber 307

CHAI RPERSON REI D:  Concl usi ons. I n other
words, the entire draft order which is the Findings of Facts,
Concl usi on of Law --

MR. WLSON: And draft order by the 30th.

CHAI RPERSON REI D: Yes. And it is al
inclusive. It's nutually, it's inclusive.

M5. RAY: Right. On disk?

CHAI RPERSON REI D:  Yes, preferably.

MR, WLSON:. Yes, Ma'am we understand. Thank
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you.
CHAI RPERSON REID:  All right. Does that do it?
Okay. Al right. That concludes today's hearing. Thank you
very nmuch.
(Wher eupon, the above-entitled matter went off

the record at 6:21 p.m)
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